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Reflections on the modern law. Law without liberty is tyranny, 
and liberty without law is license. This ancient epigram of Heraclitus 
provides the theme for a modern view of the modern law and practice, 
beginning at page 743. The author is Sylvester C. Smith, Jr., general 
counsel for The Prudential Insurance Company of America, 1n 
Newark, New Jersey, and he presented his thoughts on the modern 
law at the Fifty-Second Annual Meeting of the International Claim 
\ssociation, held at White Sulphur Springs, West Virginia. 


In the United States, modern law and practice began with the 
adoption of the Federal Rules, and the “promise and hope of ever 
greater efficiency in the administration of justice lies in our continuing 
to follow the course that they have charted.” With special attention 
to the rules governing discovery and deposition, the author credits 
the “cards on the table” approach as the most revolutionary contri 
bution to the efficiency of litigation, and most consonant with the 


philosophy of true discovery which is to establish the truth from 


whatever source it may spring. An exponent of general uniformity 
in pleading throughout the states, Mr. Smith believes that the impetus 
of the rules will carry on until this is the case, until lawyers and judges 
in every community learn to regard themselves, “not as practitioners 
of an abstruse and mystic art, but as advocates and dispensers of 
equal justice under law.” 


Credit protection for foreign commerce. About 19 companies have 
entered the credit indemnity field at one time or another in the United 
States, but today only two are still active. Beginning at page 759, 
Robert H. Oppenheimer traces the sporadic history of credit insurance 
in this country and in Europe—through the many abortive and mis 
conceived attempts of the earlier underwriters to the present, when, 
the author perceives, an “international export insurance scheme 
backed by the trading nations of the world would be a real step toward 
permanent peace and security.” 
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The concept of credit insurability has evolved, mainly by the 
experiences of European companies, into four large genera of risk: 
commercial risk, political and transfer risk, catastrophic risk, and 
economic risk. These are set forth in detail and the various kinds 
of coverages adopted from country to country examined. Great 
ritain, France, Germany, the Netherlands, Switzerland and the 
nited States are all included in this penetrating and interesting 


B 
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discussion of an insurance protection which could eventually remove 
much of the “loss” from political hazard in foreign commerce. The 
benefits may easily be seen to extend far beyond the commercial 
sphere into the economic balance of power between east and west. 
The author is a financial consultant for several mercantile and 


manufacturing interests and a director of the Globe Mutual Insurance 
Company. 


Insurance man on automobile claim practices. The committee on 
automobile insurance law of the American Bar Association, Section 
of Insurance, Negligence and Compensation law, presented a program 
devoted to the improvement of auto claim practices at the ABA’s 
annual meeting in August. We have had the pleasure of publishing 
two of the papers given on that program, representing the plaintiff’s 
bar and the medical profession (September, 1961 JOURNAL). This 
month we are able to bring to our readers the insurance industry’s 
representative on that session: R. Newell Lusby, vice president of the 
\merica Fore-Loyalty Group. 

At the opening of the Insurance Section, automobile committee 
chairman E. H. Schroeder (whose remarks were read by C. R. Car 
penter) charged members of the committee that, in view of the many 
forces “at work to weaken or abolish the fault doctrine in favor of a 
Compensation System,” it would be wisest to adopt a “clean-our-own 
house” attitude before it was too late. Mr. Lusby firmly espouses the 
chairman's emphasis and directs his critical intelligence to both sides 
of the automobile litigation problem. See page 775. 

Doctor crusades against insurance forms. The article at page 754 
is reprinted from Medical Economics. |t is written by a physician and 
addressed to other physicians, urging them to refuse to fill out insur- 
ance forms because, “when we fill out these forms, we’re collaborating 
with the very forces that threaten to destroy the best kind of medicine.” 

Dr. David Leigh Rodgers of San Francisco bases his case on the 
duty of every physician “to fight for his independence—not only from 
government control, but from all forms of nonmedical intrusion be 
tween himself and his patient.’ Instead of dealing with a patient's 
insurance company, Dr. Rodgers sends out two form letters, one to 
the patient and the other to his insurer, providing the patient with 
medical information required by the insurer, and referring the latter 
directly to its policyholder. 

This forthright treatment of a problem as vexing to the medical 
profession as it is to the insurance industry is reprinted here in the 
hope of eliciting the answer from the claimsman’s view which, we 
believe, it deserves. 
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"News and Opinions 


Persons and Events 


New York State Superintendent of Insurance Thomas Thacher 
has announced the re-election of Francis T. Curran of the America 
Fore Loyalty Group as chairman of the Advisory Board on Accident 
and Health Insurance Examinations. John P. Hanna, general counsel 
of the Health Insurance Association of America, was re-elected vice 
chairman. 


James C. O’Connor, secretary of the National Underwriter Com 
pany and executive editor of fire, casualty and surety publications, has 
been appointed editorial director of the publishing compaany. He is 
relinquishing his direct editorial duties and will have general super- 
vision over all editorial matters, assuming the responsibilities formerly 


handled by president John Z. Herschede. 


Clyde R. deHaas, vice president of the Equitable Life Insurance 
Company, Washington, D. C., was elected president of the Institute 
of Home Office Underwriters at that organization’s 25th annual meet 
ing in New Orleans last month. Mr. deHaas succeeds John D. Rocka- 
fellow, director of the Pacific Mutual Life Insurance Company. 

The 1962 annual convention of The National Association of Life 
Underwriters will be held at the Conrad Hilton Hotel in Chicago, 
starting Sunday, September 16, 1962 and continuing through the 
following week. NALU presgdent R. L. McMillon of Abilene, Texas, 
pointed out that an agenda issued several years ago specified a week in 
\ugust for the 1962 meeting. The change was made for greater con- 
venience to the members, to minimize competition with other important 
insurance conventions, and “to enable the convention goers to enjoy 
Chicago’s fine September weather.” 

The 1961 regular meeting of the National Association of Insur 
ance Commissioners is scheduled for December 4 through December 8 
in Dallas, Texas. Registration and reservations may be secured by 
writing the Housing and Registration Committee, P. O. Box 5028, 
Dallas 22, Texas. 
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At hearings held by the New York State Joint Legislative Com 
mittee on Insurance Rates and Regulations late last month, the Insur- 
ance Department presented draft proposals for amendment of Article 
VIII with respect to (1) the definition of “aggrieved” party, (2) the 
consolidation of provisions which treat with fire and with casualty 
rate-making and (3) the procedures followed in effecting deviations 
from rating organization rates. The department advises that copies 
of the draft proposals may be obtained by writing to the attention of 
William R. Mizelle, executive assistant to the Superintendent, 123 
William Street, New York 38, New York. 

On Tuesday, November 28, 1961, those who wish to comment 
upon or make suggestions to the Department with respect to its three 
proposals will be given an opportunity to be heard at the Depart 
ment’s New York Hearing Room. Written suggestions will be con 
sidered, but should be submitted in duplicate prior to November 25 
and addressed to the attention of Mr. Mizelle. 


Competition—Defense Against Statism 


“It is an underlying tenet of our basic economic philosophy that 
competitive private enterprise is in the public interest.” With that 
tenet as a touchstone, Vestal Lemmon develops the thesis that the 
competitive environment in the United States has minimized the 
necessity of the government’s entering the insurance business at either 
the state or national level, while, at the same time, it has served the 
public interest well. 

Speaking at the Eighth Hemispheric Insurance Conference in 
Lima, Peru, Mr. Lemmon cited the fire and casualty insurance 
industry as an example of an industry which, “because it has remained 
generally responsive to the wants of the insurance-buying public, has, 


with certain exceptions, obviated the necessity of government entry 


into major areas of business either in place of or in competition with 
private companies.” The speaker attributed the remarkable expansion 
of the fire and casualty business since 1945 to three factors: (1) the 
ending of hostilities and the freeing of manpower and materials for 
domestic manufacture; (2) in the automobile field, the enactment of 
state legislation creating the incentive to insure; and (3) the “full 
impact of competition.” 

It is clear, the speaker declared, that when Congress enacted the 
McCarran Act—following the Supreme Court decision that insurance 
was subject to antitrust laws—it expected the states to adopt regu 
latory systems which would promote healthy competition in rates on 
a sound financial basis. Of the responsibilities attending the right to 
open competition, Mr. Lemmon urged: 

“Tf we fail, 1f we allow competition to erode because of apathy 
or shortsighted fear of the open market, we will have lost our prin 
cipal defenses against usurpation by the state. Experience has taught 
us that the privileges of a free system are most often lost because of 
failure to fulfill the obligations which always accompany such privi 
leges. Our principal obligation is to serve the public in the best way 
possible—and to allow others to serve even better, if they can.” 
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Humans Outperform Computer 


An intelligent, y ell-trained human being can do a better job than 
an electronic <omputer in at least one vita] administrative area of the 
life insurance business checking life insurance applications to deter 
mine whether the applicants are good insurance risks. This opinion 
was expressed by John D. Rockafellow, president of the Institute of 
Home Office Underwriters, at the opening of the Institute's 25th 
annual meeting in New Orleans. Mr, Rockafellow elaborated : 


“There is little doubt that Classification of People into various 
Sroups, by numerous characteristics, can be automated and pro 
grammed for the electronic computer. But hoy effective would this 
be when dealing with human beings, whose Standards of honesty are 
variable and who are occasionally dow nright dishonest ? Perhaps the 
cost of pre sTramming for these human variables will exceed the cost of 


intuitive judgement applied by an experienced underwriter, ] believe 


this is So. 


Mr. Rockafelloy conceded that there may bea place for automated 
Selection in the Processing of a large number of applications for small 
amounts. But he was not impressed with the ‘conomy of interpreting 
and coding of individual human data Which is seldom needed after 
the original classification of an applicant. As for the long-term 
expectation in automation, the speaker admonished that “[i]t is naive 
to believe that the refinement of machines to do our thinking for us 
will be the answer to all our problems.” 


Life Companies Largest Source of Financing 


Life insurance companies now represent the largest single source 
of financing for business and industry in the United States, according 
to Dr. James J. O’Leary, director of Economic Research for the Life 
Insurance Association of \merica, Speaking before the Statewide 
Industrial Development Finance Seminar in Columbia, sponsored by 
the Suoth Carolina Bankers Association and the State Development 
Board, Dr, O'Leary said that it is clear that “the principal sources of 
private long-term industrial financing, other than commercial banks. 
are the life insurance companies, uninsured Pension funds, state and 
local funds and individuals,” 


In the past year, however, on the basis of net new funds invested, 
life insurance funds led all other media in net increase in holdings of 
Corporate bonds and were second only to individuals in net increase 
in commercial] and industria] mortgage investments. 


“These loans to business and industry by the life insurance busi- 
ness are available to al} sized firms from the smallest to the industrial 
giant,” the speaker declared, “Jj is often assumed that life companies 
are interested only in loans to large well established corporations. This 
is definitely not the case. In the last wey  20NES, iy POE? . it peas 
Shown that over 33 per cent of the number of life company loans to 
business were in amounts of less than $50,000 and 54 per cent were in 
amounts of less than $100,000. - 
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Reflections on Modern Law 
and Practice 


By SYLVESTER C. SMITH, JR. 


Mr. Smith is general counsel for The Prudential Insurance Company 
of America, in Newark, New Jersey. This address was presented at 
the Fifty-Second Annual Meeting of the International Claim Associa- 
tion, held at the Greenbrier, White Sulphur Springs, West Virginia. 


T HAS BEEN SAID that the greatest achievement of western 
I civilization has been the establishment of liberty under law. Law 
without liberty is tyranny, and liberty without law is license. Heracli- 
tus of Ephesus said that 2500 years ago. It is a truth that time has 
not changed. Since the days of the Magna Carta, Anglo-Saxon 


jurisprudence has developed against the background of that philoso- 
phy. Our democratic form of government has consistently followed 
legal practices and principles that have accorded to the individual 
maximum liberty consistent with the needs of the state—needs which 
were allowed to be paramount only because the state was the guaran- 
tor of that liberty. The dignity of the individual is of prime concern. 
This is the great difference between our way of life and that of 
Communist nations. 

In seeking to attain a system of justice conforming to that ideal, 
the law developed its mechanics—the rules of practice and procedure 
“common law’ these derived 
from custom sanctioned through usage, and their origins, in many 
cases, are shrouded in antiquity. As time went on and the problems 


which enabled it to function. Under our 


of civilization became more complex, the rules and procedures fol- 
lowed suit, ultimately developing into the intricate web of common 
law and equity pleading which we inherited from England. 

That a system developing in this manner should have been less 
than perfect is understandable. In the minds of the common law 
judges and lawyers, the forms and traditions of the past all too often 
seemed to loom larger and more significant than the efficient adminis- 
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tration of justice which they were 
designed to attain. The drawing of 
pleadings became a unique and exact 
science, as though the capacity to 
frame one’s contentions precisely and 
correctly were the primary aim of the 
litigation In justice 
often became bogged down in a maze 


consequence, 


of procedural requirements and many 
a substantive right was “engulfed by 
the complex rules of adjective law.” ? 
So bad did the become in 
England that the 
delays of the legal procedure became 
the repeated butt of satire in the liter 
ature of the time. In his “To be, or 
not to be” soliloquy, Hamlet listed 
“the law’s delay’? as one of life’s 
most frustrating burdens. And we all 
know Charles Dickens 
tured English chancery practice in 
Bleak House with the case of Jarndyce 
v. Jarndyce. 


situation 


technicalities and 


how carica 


A similar though perhaps less ex 
treme situation prevailed in the United 
States. Federal Procedure was estab 
lished by the Judiciary Act of 1789 
which was substantially a codification 
of the common Several of the 
states took some halting steps toward 
liberalization of their practice around 


law. 


the middle of the nineteenth century 
the f 
procedure or practice acts.* However, 
these, being inflexible, required fre 


through enactment of codes of 


amendment and rapidly be- 
aud unwieldy.° 


For nearly a century and a half the 


quent 
came cumbersome 


“A Judge Looks At 
Use,” 


* Alexander Holtzoff, 
The Rules After Fifteen Years of 
15 FRD 155 (1954) at p. 156 

* Shakespeare, Hamlet Act III, Scene 1. 

) tet 75. 42 little 
by the conformity provision of the Act of 
June 1, 1872, C. 255, 17 Stat. 196, Rev. Stat.. 
Sec. 914 (1875), or by the promulgation of 
the Federal 1912. (See 
“Developments In The Law—Discovery,” 
74 Harvard Law Review 940 (March, 1961) 
at page 950.) 


was broadened but 


Equity Rules in 


‘One of the earliest was the 


Field Code of 1848. 
744 


New Y« I k 


seemed re 
that the 
prescribe their 


courts of this country 
the proposition 
legislatures should 


procedure for them. 


signed to 


There were, however, many thought 
ful men in the bar and on the bench 
who looked upon this legislative en 
croachment as an intolerable bone in 
the judicial throat. There 
more reason, they argued, why judi 


was no 


cial procedures should be controlled 
by the legislature 
procedures should be 
In 1906, at a meeting of 
\ssociation, 


than legislative 
controlled by 
the courts.‘ 
the American 
coe Pound, later Dean of the Harvard 
Law School, read a paper entitled 
“The Causes of Popular Dissatisfac 
tion with the Administration of Jus 
He pointed out that although 
the morass that common law plead 


Bar Ros 


tice.” 7 


ing had become was originally created 
by the courts and the lawyers, codifi 
the legislatures had only 
worse. He 
the 
core of all of which was the return 


cations by 
matters 
remedies, at 


make 
specific 


served to 


suggested 


of rule making power to the courts. 
\ committee was appointed by the 
association which studied the matter 
for several years and finally presented 
became known as 
the “Canons of Procedural 
\lso drafted by Pound. 
first of these expounded his 

principle of court control so that pro 
cedural rules would be flexible 
subject to change with changing needs.* 


proposals which 
Reform.” 
the 


basic 


Dean 


and 


New York 
1496 sections 
this 
Pro 
(1942- 


1876 the 
of Civil Procedure had 
Judge Holtzoff’s 
subject American Bar 
cedure Section of Insurance Law 265 
1943).) 

"John H. Wigmore in “Open Forum” on 
Draft of Federal Procedure, 
61 American Bar Reports 453 
(1936). 

"40 A. L 


(1906). 
*The first of the Canons is as 
“A practice act should deal only with the 
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For example, in 
Code 
(See comments on 


Association, 


Rules of Civil 
Association 
R. 729, 


14 American Lawyer 445 


follows: 





The American Bar Association first 
made 
Congress for the modification of judi 
cial procedure in 1910. 
thereafter for 24 years the 
tion voted approval of legislative 
measures which would put the rule 
making power in the United States 
Supreme Court. I am proud to be 
able to tell you that throughout this 
entire period from the turn of the 


specific recommendations to 
Every year 
Assi cia 


century the pressure for judicial re 
form came the bench 
itself through their professional asso- 
and not from outraged pub- 


from and bar 
ciations ® 


lic opinion, as it had in England." 


Despite widespread and organized 
support, including that of the Ameri 
can Judicature Society which in 1919 
produced a complete model code of 
civil procedure based on rules of 
court,"? there was stubborn opposi- 
tion in Congress, the gist of which 
was that the proposal did not go far 
enough. fruitful result of this 


was that the original recommenda 


One 


tions were broadened to provide for 
the 
dures for both law and equity. 
had been suggested by William How 


establishment of similar proce 


This 


(Footnote 8 continued) 

general features of procedure and prescribe 
the general lines to be followed, leaving the 
details to be fixed by rules of court, which 
the court may change from time to time as 
their application and 


Bar As 


actual experience of 
operation dictates.” 61 American 
sociation Reports 434 (1936). 

* Among the leaders of the movement in 
addition to Dean Pound and John Wigmore 
were Thomas W. Shelton of Virginia, for 
many years Chairman of the American Bar 
Association Special Committee on Uniform 
Judicial Procedure; Edgar B. Tolman, who 
later became Secretary to the Advisory 
Committee on Rules for Civil Procedure of 
the Supreme Court; and William Howard 
Taft, who served as President of the Ameri 
can Bar Association in 1914. 61 American 
Bar Reports 453, 4 (1936). 

See Edson R. Sunderland, “The Eng 
lish Struggle for Procedural Reform,” 39 
Harvard Law Review 725 (1926). 

"61 American Bar Association Reports 454 
(1936). 
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ard Taft in 1914 when he was Presi- 
dent of the American Bar Association.” 
Finally, in 1934, under the driving 
sponsorship of Attorney General Homer 
Cummings, the A. B. A. sponsored 
bill was passed as Chapter 651 of the 
Laws of 1934. 


This law 
Court full 
procedure in the United States Dis 
trict Courts, which are the trial courts 
in the Federal Under the 
guidance of Chief Justice Hughes it 
was promptly implemented by a Su 
preme Court the 
intent of the exercise the 
mandate given to it.1* But the task 
of the bar was not over. Mindful of 
the need for universal acceptance,” 
the Supreme Court forthwith ap 
pointed an advisory committee. It 
was headed by former Attorney Gen- 
eral William D. Mitchell and included, 
Edgar P. Tolman of 
Bar Association; Charles 


vested in the Supreme 


power to regulate civil 


system. 


order announcing 
Court to 


among others, 


the American 
E. Clark, later Federal Circuit Court 
Judge; and my good friend the late 
Arthur T. Vanderbilt, subsequently 
Chief Justice of the Supreme Court 
of New Jersey. This outstanding 

"See 61 American Bar Association Reports 
435 (1936). 

48 Stat. 1064. It is also worthy of note 
that by this time, Senator Walsh of Mon- 
tana, who had led the opposition, was no 
longer in the Senate 

"61 American Bar Association Reports 436 
(1936). 

“ As a contrasting approach, compare the 
New York Code of 1848, which was drafted 
almost in its entirety by one man, David 
Dudley Field. It became the model for all 
of the so-called states but had the 
inherent faults of all legislatively enacted 


code 
procedural rules. The Field Code was never 
supported by the Bench and Bar, who con- 
tinued to oppose it even after its adoption 
Said Chief Justice Winslow of Wisconsin, 
“The cold, not to say 
which the infant 
from the New York judges, is a 
matter of history.” 61 American Bar Associ 
ation Reports 439 (1936). 


many years later: 


inhuman treatment code 


received 





group prepared a draft of proposed 
rules which, after careful considera- 
tion, study and review in many quar- 
ters, finally approved by the 
Supreme Court and promulgated 
September 16, 1938 as the Federal 
Rules of Civil Procedure.*® 


Was 


Modern Practice 
Under the Federal Rules 


So much for the history. Modern 
law and practice in the United States, 
as I view it, began with the adoption 
of the Federal The promise 
and hope of ever greater efficiency in 
the administration of justice lies in 
our continuing to follow the course 
that they have charted. There are 
86 of these Rules, each an important 


Rules. 


part of an overall plan designed to 
streamline court pro- 
substantive issues in 
ascertained and 


expedite and 
cedure so that 
controversy can be 
dealt with promptly—and with a 
minimum of procedural red tape. To 
see how successfully they have ac- 
complished this objective let us first 
consider briefly the evils they sought 


to remedy. 


They were amended in several pat 
ticulars in 1948 to take account of the ex 
(Order of 
December 27, 1946, effec 
1948). The bulk of the 
this 


perience of 10 years of practice 
Supreme Court, 
March 19, 
approved at 
made on the recommendation of the Ad 
Committee, Mr Frankfurter 


himself as in 


tive 


amendments time were 


Visory Justice 
expressing agreement 


sentially because of his confidence in the 
informed judgment of the Advisory Com- 
mittee on Rules of Civil Procedure.” (See 
3 Ohlinger, “Jurisdiction and Procedure of 
the Courts of the United States in Civil 
Actions” (rev. ed., replacement vol. 3, 1948, 
p. xx.)) There other amend 
ments later in that same year which were 
to conform terminology 


were some 


mainly designed 
and references to the 1948 revision of Titles 
18 and 28 of the U. S. Code (Order of 
Supreme Court dated December 29, 1948). 
(See William W. Barron and Alexander 
Holtzoff, “Federal Practice and Procedure” 
Wright 1960, Sec. 6).) 
There have also been a few other amend- 
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(Rules ed., Rev.., 


The common law procedural sys- 
tem indictment on 
three major counts, (1) delay, (2) 
expense and (3) uncertainty. Delay 
arose from the required technicality 


was subject to 


and great number of pleadings, each 
of which was required to conform to 
a set pattern and was subject to ob- 
jection if it did not. This presented 
opportunity for argument over the 
sufficiency of each pleading.**’ While 
plaintiff’s and defendant’s rights lan- 
guished, the opposing attorneys en- 
gaged in a battle of wits to see which 
could entrap the other 
move. The strict rules governing pre 


into a false 


sentation of evidence and the virtual 
absence of any pretrial or other facili- 
ties for the ascertainment and evalu- 


ation of an opponent's position all 


contributed towards making common 


‘ 


law trials something like a game of 


poker. To a certain extent this was 


intended. The English have a great 


penchant for sporting games which 


are played under almost sacrosanct 


rules. It was not considered “fair” 


to try to find out about your oppo 


nent’s case.’> Interrogatories were 


ments not bearing on the subj of this 
paper: Rule 81 in 1941, 
and Rule 81 in 1951, and 
1961. Recommendations for 


ments were 


er 
Rule 71A (new) 
25 


Rul 5(d) in 
further amend 
Advisory 
adopted 
Supreme Court Barron and 
Holtzoff, (Rules ed., Wright Rev., Sec. 6.) 
See also 27 FRD 221 (1961).) 
| 


‘The common law pleadings consisted of 


proposed by the Com- 


mittee in 1955 but have not been 


by the (see 


plea, replication, rejoinder, 
surrejoinder, rebutter and surrebutter. All 
challenged by 
demurrer 


the declaration, 


of these could be demurrer, 


the decision on appealed, the 
pleading redrawn, again challenged, and so 
forth. (See Stephen, “Principles of Plead- 
ing In Civil Actions” (1824), p. 137.) 

* Dean Wigmore, in his treatise on Evi- 
dence, says that the common law grew up 
and that a good deal 
of the (6 Wigmore, 
“A Treatise on the Anglo-American System 
of Evidence In Trials At Common Law,” 
Sec. 1845 (third ed., 1940)). 


in a sporting society 
game got into a law suit 
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known but, as might be expected, the 
challenge there was to frame answers 
that would not divulge any informa 
tion. There Bill of Dis 
covery in equity but it too was based 


was also a 


on interrogatories.’” In consequence, 


much time was wasted preparing for 
anticipated defenses that never mate 
rialized and frequently matters arose 
at trial which, if previously disclosed, 


would have resulted in a much ear 


lier disposition of the issue Or pe rhaps 


made further litigation unnecessary. 


There also rules requiring 


separate trials for each set of adverse 


were 
parties. Joinder was rarely allowed 
even though the issues were the 
And due to the separation of 
tribunals each litigant had to choose, 


same. 


at his peril, what forum to apply to. 
it might take so 
that he 
proper 


If he chose wrongly, 
long to establish the 
would be out of 
court. It 


error 
time in the 
is obvious, too, that where 
each technical ruling was subject to 
appeal, the possibilities of delay, with 
attendant expense, were virtually end 
less. The frequency with which revers 
als and remandments were obtained on 
grounds having nothing to do with 
the 


stability and uncertainty of the system 


real issues demonstrated the in 


and was a blot on the administration 


of justice. “In short,” as Edgar 


Tolman put it in recommending con 


sideration of the new Rules, “it takes 

too long to try our cases: it costs too 

much; and they don't stay tried.” 
The Federal 


these evils from 


Rules took aim at 


a number of vantage 
points. Rule 1 states the objective: 
: to secure the just, speedy and 

‘28 U. S. C. A., Commentary on Rule 26 
(1958 ed., p. 291). 


expensive relatively 


It was cumbersome, 


and ineffective as a 
measure (“Developments In The 
Law—Discovery,” 74 Harvard Law Reviez 
948 (March, 1961)), 

“See Hans Zeisel, Harry Kalven, Jr. & 


Buchholz, “Delay in the Court” 


discove ry 


Bernard 
(1959), 


Modern Law 


determination of 
the outstanding 
i the 
the abolition of procedural differences 


inexpensive 
Perhaps 


every 
action.” 
change wrought by Rules was 
between law and chancery, with re 
sultant simplification of the practice. 
Combined with this was the abroga- 
tion of the distinction between forms 
of action. No longer is it necessary 
about the entitle- 
the correct court. A litigant 
whatever relief his proofs 


to Worry correct 
ment or 
receives 
support. In substan 
tial 
has been done away with. 


consequence a 


source of needless controversy 


Secondly, the number of pleadings 
reduced, generally 
being limited to complaint and an 
In addition, the technicalities 


has been sharply 


swer. 
in pleading have been abolished and 
replaced by averments in general 
fact 
For example, neg- 


terms. Conclusions of are all 
that are required. 
ligence may be pleaded as such with- 
out describing the acts that allegedly 
constitute it. The only averments 
that require the allegations of sup 
porting facts are fraud and mistake. 
[Demurrers abolished and 


while it is true that a right may be 


have been 


lost on a successful motion to strike 
a pleading, the advantage of every 
the 
pleader. The cause will be dismissed 
only if there is no theory or fact sit 


possible inference is given to 


uation on which it would be possible 
for him to prevail. 

Great latitude under the new Rules 
is allowed in joinder of parties and 
claims. 
their 


If the parties are the same 


ditterences will generally be 


ironed out in one action regardless of 


the divergent nature of claim and 


“61 American Bar Association Reports 437 
(1936). 
\ reply may be needed where there is 
a counterclaim. 


Work cited at footnote 1, at p. 160. 





counterclaim.** It is now common 
place for several actions arising out 
of a single accident to be joined. The 
Rules also contemplate a liberal third 
party practice which permits the 


joinder of parties conditionally or 


secondarily liable to the plaintiff or 


defendant.’ 


Probably the most revolutionary 
and certainly the celebrated 
contribution to the efficiency of liti 
the rules 
dealing with depositions and discov 
ery. It is the developments under 
these rules that I have watched with 
the greatest interest, partly because 
of their and also 
their viewed with 
alarm in certain sections of the bar. 
The representatives of some 
corporate fearful lest 
a “cards on the table” approach to 
them of thei 


most 


gation is made by federal 


novelty because 


advent was such 
legal 
interests were 


litigation would rob 
advantage by 


greatest i 
the 


placing at 


plaintift’s disposal information 
and data they had gathered through 
careful and expensive investigation.” 


Even after the Supreme Court had 


established a qualified immunity for 


*In Kuensel v. Universal Carloading ¢ 
Distributing ¢ Supp. 407 (Pa., 
1939), which was an action to recover for 


ymipany, 29 F 


an alleged libel, defendant was allowed to 
counterclaim in contract 

*Rule 14, as amended in 1948. 

*“See Charles | Pledger, Jr., “Depo 
sitions and Under the 
Federal Rules of as Applied 
to Litigation Involving Insurance Carriers,” 
American Bar Association, Procedure Section 
of Insurance Law 226 (1940-1941), and Wal 
ter O. Schell, “Production of Confidential 
Documents Under Rule 34,” American Bar 
Association, Procedure Section of 
Law 278 (1942-1943) 

* Hickman v. Taylor $95 (1947). 

* See amendment to Rule 30(b), 4 Moore's 
Federal Practice 2006 Moore & 
Willis, 1950). 

*William E and H 
Roberts, “Discovery by Deposition 
Amendments to 

Federal Rules 
Insurance Counsel 


Discovery Practice 


Civil Procedure 


Insurance 


32a9 U.S 


(second ed., 


Melvin 
iscovery Some 
Criticisms of the Proposed 
Rules 26, 30 and 45 of The 
of Civil Procedure,” 13 
Journal 25 (Jan., 1946) 
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the “work-product” of a lawyer?’ 
and the Advisory Committee on Civil 
Rules had proposed amendments to 
protect processes, 
ments and research,”® 
those who wanted 
more tightly.*® 


secret develop- 
there were still 
the 


door closed 


Today, after 23 years, the furor 
seems to have pretty well died down,*° 
although still 
raised and probably always will be.*! 
The Rules are securely on the books 


questions are being 


and there is no serious suggestion 
that we should return to the old prac 
tice. Continuous study will, of course, 
be necessary to keep them current. 
Up to recently this has 
under special bench and bar guid- 
ance. In 1958 the Judicial Conference 


been done 


Act was amended to include among 
the functions of that body the duty of 
advising the Supreme Court as to 
necessary rule changes.** 


We 


have 


So the matter stands today. 
have into the new era, 
lived it for a generation, and now find 
that it is no longer new but part of 
natural and rightful 
What is this heritage—what are these 


come 


our heritage. 


Alexander Holtzolf. 
After 


“A Judge Looks At 
The Rules 15 Years of Use,” 15 FRD 
155 (1954). 

‘William McInerney, “Discovery—Suc 
Failure?” 24 Insurance Counsel 
Journal 15 (April, 1957); Jerrold L. Wolden, 
“The ‘New Rules’ in New Mexico,” 25 
FRD 107 (1960). 

~62 Stat. 902 (1948), as amended by 
Stat. 356 (1958), 28 U. S. C., Sec. 331. 
establishment of 
group to take the 
Committee 
with thanks in 
Supreme Court, October 1, 


cess of! 


was to make way for the 
a study 
\dvisory 


place of the 
had been dis- 
1956 (Order of 
1956). (See 3 
replacement vol. 3), 
preceding page 1 of the 1960 pocket supple- 
ment.) On April 4, 1960 Chief Justice 
Warren announced the appointment of six 
new advisory committees to assist the 
Judicial this work (See 1 
sarron and Holzoff, “Federal Practice and 
Procedure” Sec. 6 (Rules ed., Wright Rev., 
1960 Supp.)) 


which 
charged 


Ohlinger, (rev. ed., 


Conference in 
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e 
The legal representatives of some 
corporate interests were fearful lest 
a “cards on the table” approach to 
litigation would rob them of their 
greatest advantage by placing at 
plaintiff's disposal the information 
and data they had gathered through 
careful and expensive investigation, 
the author notes. 

ao 
discovery rules—and what have they 
contributed to the efficient administra 
tion of justice ? 

Well, they are Rule 26 through 
Rule 37, which make provision for 
depositions, interrogatories, discovery 
and production of documents, physical 
examination of and admis 
sions. None of these is entirely new 
concept. As a matter of fact, 
there were provisions under the Ju 
diciary Act of 1789 
dures to obtain proof for use at trial 
and to perpetuate testimony.** Also 
several of the code states had intro 


persons 
as a 


covering proce 


duced discovery practices including 
interrogatories and oral depositions, 
usually called Before 
Trial.” 


scope of 


“Examinations 
In most cases, however, their 


inquiry was narrow and 
there were other limitations, such as 
the 


not parties to 


examination of 
the 
This is contrary to the philosophy of 


restrictions on 


persons action. 


true discovery which is, or should be, 


to ferret out and establish truth 
“1 Stat. 73, 88 (1789). 

‘See 28 U. S. C. Sec. 639 (1934 ed.), 
with depositions de bene esse, and 
(1934 ed.), 
depositions under dediumus potatestatem and 
in perpetuam. In addition there were two 
Equity Rules, No. 47 and No. 58. The for- 
mer was available only to obtain proof; the 
latter, which 


procedure, provided for written interroga 


dealing 


ze U.S: Cc. Sec: 64 covering 


was the only true discovery 


quite inadequate for such 
Bill of 


Rule 58 was similar 


tories which are 


a purpose. The Chancery Discovery 
under Federal Equity 
to the old English 
19); it could be used to establish opponent’s 
testimony but not to inquire into his case 


or proofs. 6 Wigmore, Evidence, Sec. 1856 


practice (see tootnote 


Modern Law 


(third ed., 


through source from which it 


may spring. 


any 


This is essentially what the Fed 
eral Rules do. Quite frankly, they 
authorize what used to be contemp 
tuously characterized as “fishing ex 
petitions” provided only there is a 
reasonable possibility that some fish 
will be caught. “No longer can the 
time-honored cry of ‘fishing expedi 
tion’ serve to preclude a party from 
inquiring into the facts underlying 
Mutual 
edge of all the relevant facts gathered 
by both parties is essential to proper 
To that end, either party 
compel the other to 
whatever facts he has in his posses 


his opponent’s case. know! 


litigation. 


may disclose 


sion.” Kach party to litigation is 


provided with machinery through 
and, if he 


desires, use, any information or evi 


which he can ascertain 
dence in the possession of his adver- 
sary or anyone else. Depositions may 
be taken of witnesses as freely as of 
parties, and not only for the purpose 
of obtaining proof for one’s own case, 
but also for inquiry into one’s ad 
versary's and for leads 
and that 
additional evidence. The only restric 


developing 
clues may bring to light 
tions are that the inquiries must be 
relevant to the and that the 
matters inquired about must not be 
privileged. 

This procedure 
done away with the so-called “sport 
: 1940). Wigmore 
the Writs of Profert and Over under 


parties could be re quired to produce certain 
(Sec 


issues 


has substantially 


also mentions 


whicl 
1858) 


documents and the 


ventre 


specified 
Writ de 
yhysical examination could be required “to 
heirship.” 8 Wig 
2220 (McNaughto1 


extremely 


nspiciendo under whicl 


1 
h 
i 
I 


acilitate the proot ol 
more, Evidence, Sec 
1961). All of 
limited in their application and rarely used 

For example, N. ¥ Field Code of 1848, 
Sec. 344. Compare current New York Civil 
Practice Act, Sec. seq., and Rule 
121(a). See also comment in 27 
Counsel Journal 123 (Jan., 1960). 
*Mr. Justice Murphy in Hickman v. Tay 


lor, cited at footnote 27, at p 


rev., these were 


288, et 


Insurance 


507. 





On the as 
sumption that no man can be hurt by 
the truth, it exposes the cards counsel 
used to hold so close to his vest and 
renders both the issues and the proof 
an open book to both parties well in 
advance of trial. In the 
broadened deposition practice, Rules 
34, 35 and 36 have greatly liberalized 
the procedure for production of doc 


ing theory of justice.” 


line with 


physical examination and 
although the former two 


subject to 


uments, 
admissions, 
f< iT oby 1 US 


are, reasons, 


court order. 


\s an aid to the prompt and eff- 
cient administration of justice, the 
advantages of the modern system are 
legion. For one thing, witnesses may 
be examined the 
fresh in their minds. Such examina- 
tion tends to put a brake on perjury, 


while events are 


as a witness whose deposition has 
been taken cannot change his story 
after he learns what the other side’s 


Depositions lead inevitably 


case is. 
toa 
matters 


the issues ; 
found to be immaterial 
others 


narrowing of many 
are 
and on many agreement can 
be reached. Frequently the result is 
a summary judgment or submission 
on an agreed statement of facts, thus 
reducing the time 
Then too, 


testimony in 


greatly and cost 
of litigation. 
prevent the 
event a witness dies or moves away 
before the trial. And last, but far 
from the discovery 
eliminates surprise and leads 
to settlement out of both 
sides can evaluate the strength of their 


depositions 
the 


loss ot 


least, prac tice 
often 


court as 


positions with considerable accuracy. 


Discovery in Insurance Litigation 
The and practice has 
many valuable applications in insur 


modern law 


Accordin 
[the Federal Rules] were designed to con 
vert the lawsuit from a sporting event into 
truth and this 
have largely Kaufman, 
Federal Rules: The Human Equation 


a search for 
they 
“The 


750 


justice, and in 


succeeded.” 


to Judge Kaufman, “They 


ance litigation. Not the least of these 
is 1 The 


deposition weapon can be 


is in misrepresentation cases. 
discovery 
used to advantage to establish the 
facts with relation to the condition of 
the insured prior to the application 
date. In a recent case in the United 
States District Court for the District 
of Delaware * a woman sought to 
recover the proceeds of a policy on 
the life of husband. The death 


occurred within the contestable period 


her 


and hability had been denied because 
of numerous misrepresentations with 
respect to heart trouble, nervous and 
On 
the deposition of plaintiff it was de 


mental disorders and alcoholism. 


veloped: (1) that she was not really 
the but 
living with him in a so-called com 

relationship; (2) that 
met him in a cocktail lounge and took 


insured’s wife was merely 


mon law she 
up with him believing he was merely 
that he 
until 


never knew he 


a social and (3) 
drank 
he passed out and “I 
like that, 
believe me, sir, I never got into what 
[ did.” The to de 


scribe her husband’s drinking bouts 


drinker; 


nearly every evening 


drank because if I know, 


witness went on 
in some detail. One of the statements 
made by the insured in the application 
was that he had not been intoxicated 
the last five When 


within vears. 


plaintift’s attorney realized the extent 


of his client’s admissions he was only 
too happy to settle for a very nominal 
figure. 

This is an example of what can be 
accomplished by means of a prompt 
deposition taken before the witness 
has been coached to any extent. The 
insurance people try to have their 
facts all in line before the claim deci 
made, so that 
substantially prepared before suit is 
Through Pretrial,” 44 American Bar Associ- 
1170 (Deec., 1958) 
Smith, “Federal Ex 
aminations Trial and Depositions 
Practice at Home and Abroad” (1939), p. 5. 

’ Baylis v. Prudential (Civil Action 1893). 


1961 


sion is the case is 


ation Journa 
*See P. S. Dyer 


Before 


| L J — November, 





filed. Opposing counsel are frequently 
behind us, not only in preparation but 
in knowledge of, and background in, 

Usually plaintiff's at- 
heard only his 


the issues. 
torney has client’s 
highly prejudiced story and when pre 
trial practice puts the truth on the 
line he loses a great deal of his en- 
thusiasm for the cause. 
example of 
dential 
had 
records 


We have an 
this in a Pru 
matter.*” Our 
turned up a 


which we felt 


current 
claim 
mass of 


people 
hospital 
would prove 
our case for us if we could get it 
established that they related to our 
insured. We filed interrogatories to 
the beneficiary about specific doctors, 
dates of treatment, hospitalization, 
etc., in June of 1957. They never have 
been answered. Plaintiff’s attorney ap 
parently realizes that if they are, he 
case. As the situation 


will have no 


stands he cannot move the matter. 


We doubt if he intends to. 
Rall, 


who spoke at your 1956 meeting, 1s 


Our Chicago counsel, Owen 


quite enthusiastic about the use of 


discovery deposition practices. Le 
writes: 
“In life litigation, 


ticularly 


insurance par 
in misrepresentation cases, 
we find that discovery proceedings 
have been helpful in convincing the 
that 


occurred. 


plaintiff's attorney the misrep 


resentation has 

“The typical case is one in which 
the plaintiff replies that the applicant 
was not guilty of the misrepresenta 
tions set up in defendant's 
and that the applicant made truthful 


answer 


answers and that the answers shown 


on the application are true. Armed 


with copies ot hospital or doctor’s 


records, the insurance company’s at 


torney can frequently, by taking a 


discovery deposition of the plaintiff, 


get enough admissions to identify the 


deceased insured as being the person 


” Reilly v. Prudential (Civil Action 18606, 
Pa). 


Modern Law 


named in the records. Even if a flat 
admission of the misreperesentation 
is not obtained from the plaintiff, the 
plaintiff's attorney can usually see 
the handwriting on the wall and a 
favorable settlement frequently is ob- 
tainable. In an earlier era the plain 
tiff’s would usually insist 
up to the time of trial that the plain- 
tiff’s reply was true, making necessary 


attorney 


the defendant’s subpoenaing medical 
and hospital and witnesses 
for the trial to prove the defense of 
We think that 
proceedings have 


Tec rds 


misrepresentation. 
modern discovery 
forced plaintiff's attorneys to recog 
nize the their 
better than the old procedure of wait 


actualities of cases 
ing for the trial before being forced to 
face the facts shown by the evidence.” 
had similar 
our other 


[ have reports from 


several of trial counsel. 
\nother insurance 

companies in this area is the ability 

what the 


medical testimony is going to be. The 


advantage to 


to ascertain in advance 
right to take the depositions ot doc- 
tors 
fully 


can 


as to matters not privileged is 
established.*! This you 
fact of treatment, al 
though not the information acquired 


means 
prove the 


by the doctor as a result of treatment, 
unless plaintiff waives the privilege. 
If the doctor is hostile you take the 
risk of nailing down for the record 
some pretty negative testimony. How 
ever, if he is going to make plaintiff's 
case for him, you can be pretty sure 
he will be called at the trial. And if 
you find your medical case is really 
weak, you may be wise to consider 
settlement and avoid spending time 
and money on a lost cause. 

In a very interesting case against 
the Aetna Life 
the insurer took depositions of the 


Insurance Company 


show treat 
there 


insured’s physician to 


ment and treatment Was 1n 


“ Feldmann v. Connecticut Mutual Life In- 
surance Company, 10 Lire CAses 371 57 F. 
Supp. 70 (Mo., 1944). 





abundance. Plaintiff claimed the stat- 
utory privilege and refused to permit 
the doctor to testify as to the nature 
of the illness. This was a 
volving a New York contract 
New York has a statute ** which says 
that if the privilege is claimed the 
information withheld is presumed to 
\ccordingly the court, 


case in 
and 


be material. 
having uncontroverted proof of treat 
for a condition material to the 
granted summary judgment for 


ment 
risk, 


the insurer 


There have been a number of other 
cases in which the use of discovery 
the 


evidence to 


techniques has enabled parties 
to shake the the 


point where there was no longer any 


down 


real issue of fact. This renders a jury 
trial unnecessary. Mutual Life Insur 
ance ( of New York v. Ballard 
involved a suit for disability benefits 
Depositions 


‘om pany 


under 
before trial were taken of the insured, 
three 


two life p slicies. 


his 


son, physicians and three 
The testi 
mony ran to over 100 pages. It 
clusively 
had 
tially 
that 
versy 


of insured’s employees. 
con- 
appeared that the insured 
but had 
The judge found 
were no facts in 
‘ that the 
for the court. He granted declaratory 
judgment for the insurer.** I hardly 
need tell you gentlemen how unlikely 
this result would have been had the 
company been required, as under the 


been disabled substan 
recovered. 
there 


and 


contro 


hence issue was 


“New York Insurance Law, Sec. 149. 
“Engl v 
9 Lire C 


1943). 

“ Mutual Life Insurance Company of 
York v. Ballard, 3 Lire Cases 218, 1 FRD 
180 (Fla., 1940). See also Whiteman v. Fed- 
eral Life Insurance Company, 1 FRD 95 
(Mo., 1939). 


© Stimmel v 


Aetna Life Insurance Company, 
ASES 252, 139 F. 2d 469 (CA-2, 


New 


The Prudential, Case #25854. 
Other insurance cases wherein depositions 
and interrogatories under the modern prac- 
tice have been important are: Bailey v. New 
England Mutual Life Insurance Company, 4 
Lire Cases 926, 1 FRD 494 (Cal., 1940): 
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old practice, to present all of this 
evidence directly at a trial before a jury. 

The important thing, of course, is not 
which side is helped but the great 
saving of the court’s time by the elim 
ination, through pretrial practice, of 
matters that are not really in dispute 
or on which agreement can be reached. 
We have presently pending in the 
United States District Court for the 
District of 


case which is gol! 


Pennsylvania a 
turn on the 
Receipt.” 


Eastern 


2 to 


1 
‘Binding 


efficacy of 
Plaintiff's 

both by interrogatories (Rule 33) and 
depositions (Rule 26), to inquire into 
and establish our underwriting prac 


our 


att yrney has pre ceeded, 


tices. One question he asked would 
have necessitated our examining over 
a million applications in the seven 
where our regional 


We filed 


objections and he agreed not to insist 


different states 


home offices are located. 
on the impossible. So far neither side 


court and are 
working out a means of supplying 
substantially the information he be 
lieves he needs. The probable result 
will be a presentation of the issues 
to the court on an agreed statement 
of facts which will result in summary 


disposition.* 


to go to 


has had we 


In the area of physical examina- 
tions, Rule 35 and the interpretation 
that has been put upon it have made 
quite a departure from tradition and 
precedent.*® Although the Rule by its 


Hart v. Mechanics & Traders Insurance Com- 
pany of Hartford, 46 F. Supp. 166 (La., 
1942) Galanos v. U. S., 27 F. Supp. 298 
(Mass., 1939); Bergstrom Paper Company v. 
Continental Insurance Company, 7 FRD 548 
(Wisc., 1947); Smith v. Aetna Life Insurance 
Company, 13 Lire CAses 669, 8 FRD 554 
(N. Y., 1949); Service v. Mutual Life Insur- 
ance Company of New York, 10 Lire CAsEs 
797, 4 FRD 301 (Pa., 1945). 

"In Union Pacific Railway Company v. Bots- 
ford, 141 U. S. 250, 252 (1891), the court 
stated the common law view as follows: 

“The inviolability of the person is as much 
invaded by a compulsory stripping and 
exposure as by u blow. To compel any one, 
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language is limited to parties, the 
courts seem inclined to liber- 
ality. A court in where 
there is a statute “very similar to 
Federal Rule 35”, held that it had 
inherent power to order the physical 
examination of a wife in a suit brought 
by her husband for loss of consortium 
due to her injuries.*’ A federal court 
has ordered blood and x-ray tests of 
a child in a paternity suit.** Minne- 
sota provides for the examination “of 
a person under control of a party”, 


some 
M iSS( Uri, 


which goes beyond the federal rule 
on which it was patterned.* 


There are few insurance cases in 
this area, primarily because insurance 
policies generally provide by contract 
for physical examinations. 
ability suit on a war risk policy that 
did not contain such a provision it 
was held that physical examination 
under Rule 35 invasion of 
plaintiff's right of privacy or 
other constitutional right.°° Further, 
such an order is interlocutory and 
hence not appealable.” 


In a dis- 


was no 
any 


I am inclined to believe that there 
will be more, rather than less, liber- 
ality here in the future, possibly with 
an amendment to Federal Rule 35 
in line with what Minnesota has done. 
Such a rule might be of considerable 
value to insurance companies in view 
of the development of family insur- 
ance such as major medical with de- 
(Footnote 46 continued) 
and especially a woman, to lay bare the 
body, or to submit it to the 
stranger, without lawful authority is an 
indignity, an assault and 
no order or process, commanding such an 
submission, 


touch of a 


and a trespass; 


exposure or was known 
to the common law in the administration 
of justice between individuals, except in a 
very small number of upon 
special reasons, and upon ancient practice, 
coming down from ruder ages, now mostly 
obsolete in England, and never, so far as 
we are aware, introduced into this 
try.” Wigmore mentions some exceptions in 
8 Wigmore, Evidence, Sec. 2220 (McNaugh 
ton rev., 1961). 


ever 


cases, based 


coun- 


, 
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pendents’ coverage. A strong argument 
can be advanced for ocular examina- 
tion of witnesses where their powers 
of observation are important.®*? Of 
course, this is an area where the court 
should exercise strict control to avoid 
harassment and No ex- 
aminations that are painful or danger- 
should be ordered without a 
showing of absolute necessity.** 


annoyance, 


ous 


A very interesting case dealing with 
the provided for under 
Rule 36 arose after the new 
Rules were adopted. Maybelle Walsh 
sued for double indemnity under a 
life insurance policy and the company 
interposed the defenses of misrepre- 
sentation (the death occurred within 
the contestable period) and, as to the 
double indemnity, that the death re- 
sulted from violation of law and from 
disease, both of which were among 
the risks specifically not assumed. 
The defendant insurance company 
had made a thorough investigation 
and had ascertained all of the details 
of insured’s previous medical history 


“admissions” 


soon 


as well as the circumstances surround- 
ing his death. The company served a 
demand for some fifty specific admis- 
sions covering injuries, doctors’ con- 
and information 
given to insured by physicians, use 
of intoxicants, physical fights with 


sultations treatments, 


plaintiff (his wife), contributory causes 
of death and disorderly conduct. The 

“State ex rel. St. 
Company vw. 
62 A. L. 
1956). 

* Beach v. 
DC, 1940). 

"Rule 35.01 of the 
Civil Procedure. 

” Countee v. U. S., 3 Lire Cases 1092, 112 
F. 2d 447 (CA-7, 1940). 

* Bowles v. Commercial Casualty Insurance 
Company, 107 F. 2d 169 (CA-4, 1939). 

See “Developments in the Law—Dis- 
covery,” cited at footnote 3, at p. 1023. 

°° Strasser v. The Prudential Insurance Com- 
pany of America, 1 FRD 125 (Ky., 1939), 
1 Fed. Rules Serv., Sec. 35(a), 42. 


Public Service 


S. W. 2d 431, 


Louis 
McMullan, 297 
R. 2d 1281 (Sup. Ct. (En Banc), 


Beach, 114 F, 2d 479 (CA of 


Minnesota Rules of 
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court refused to publish in its opinion 
the obscene language charged to de- 
fendant in inciting the 
that caused his death. On plaintiff’s 


altercation 


refusal to answer, or justify a refusal 
to answer, the court indicated that it 
would be in order to grant summary 
judgment but, because of the newness 
of the Rules, decided to permit plain- 
tiff, if she wished, to move for further 
time to The court pointed 
out that this was a case which illus- 
trated the wisdom of the new 
in providing mechanics for the speedy 
administration of justice. “If this 
plaintiff answers affirmatively defend- 
ant’s ‘request for admissions’, the de- 
fendant will be entitled to a judgment 
without delay.” 
tion but that 
and therefore under Rule 36 were re 


answer. 


Rules 


There was no ques- 
the facts were relevant 


quired to be specifically admitted or 
denied.** 

I do not know what the final chapter 
was but the case could have had but 
Deliberate falsification 


one outcome. 


of facts in response to requests for 
admissions can be a dangerous busi- 
ness. In addition to the penalties of 
perjury, Rule 37 provides that the 
cost of proving facts unwarrantedly 
denied, including attorneys’ fees, may 
be charged to the party making such 
denial. This can be quite an effective 


deterrent. 


Some Problem Areas 


Along with all the advantages that 
have accrued to litigants, and to the 
courts too, as a result of the modern 
practice, there have inevitably arisen 
some problems. These have been used 
by detractors as grounds for decrying 
the whole system. It has been claimed 
that the practically unlimited discov 
frequently results in 


ery bringing 


‘Walsh v. Connecticut Mutual Life Insur 
ance Company, 26 F. Supp. 566 (N. Y. 1939). 

* For example, see McClure v. B 
F. Supp. 612 (Pa., 1952). 
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oeger, 105 


out facts that hurt rather than help 


the administration of justice, that 
business privacy is unjustifiably in- 
that confidential informa- 
tion which should be privileged is 
compelled to be disclosed. All of these 


are difficult and delicate areas because 


vaded and 


they necessitate a balancing of equities 
between two conflicting rights. 


One example of this is the extent 
to which the existence of liability in 
surance can be inquired into in negli 
You will recall that the 
adamant against 
having the fact of insurance disclosed 
to a jury. 
a mistrial. 


gence cases. 
courts have been 
Such disclosure results in 
That is still the law. Yet 
the cases under Rules 26 and 33 have 
become increasingly liberal in permit 
ting inquiry into insurance liability 
limits while acknowledging that the 
facts with limits do 
evidence. 


respect to such 
constitute admissible 
Some of the earlier cases denied the 


right °° but Judge Hartshorne in New 


not 


Jersey last year permitted such in- 
quiry because it helped to establish 
the employment status of the defend 
ant.°° And in a recent District Court 
Montana, the court 
flatly that even though under Montana 
law the question of liability insur- 
irrelevant 


decision in said 


non 1S and im 
the trial in a 


negligence action, nevertheless plaintiff 


ance vel 
material to issue on 
was entitled to ascertain by inter 
whether defendant 
covered by a liability policy at the 
time of the and if so, the 
identity of the insurer, limits of lia 


rogatories was 


accident 


bility and terms of the policy, includ- 
ing whether it provided for medical 
reimbursement for injuries sustained 
The 
argument given is that inasmuch as 
it may help plaintiff to evaluate and 


by occupants of defendant’s car. 


decide the strategy for his case, it is 


“relevant to the subject matter” even 


* Plyler v. Gordon, 25 FRD 170 (N. J., 
1960). 

Johanek v. 
1961). 


Aberle, 27 FRD 272 


(Mont., 
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though it is not relevant to the is- 
The argument 
covery here is that the existence of 
insurance is not relevant to the sub- 
ject matter unless it can conceivably 
lead to the discovery of admissible 
evidence, which this type of inquiry 
obviously cannot.*® 

The federal and state are 
pretty well divided on this issue.*° My 
own feeling is that some of the deci 
sions go beyond what the framers of 


sues.** against dis- 


cases 


the Rules intended. Iowa has called 
a halt by prohibiting discovery of in- 
surance policy limits unless such facts 
are admissible in evidence.*? New York 
may well do the same.” As I see it, 
it does not truly relate to the claim 
or defense of either party to permit 
discovery of information the sole pur- 
pose of which is to aid the plaintiff 
in negotiations for a settlement.® 

A second area of great difficulty in 
the application of the Rules is the 
so-called work-product doctrine. To 
what extent may a litigant be required 
to divulge facts, opinions, judgments, 
inter-office and  inter-departmental 
memoranda gathered together in the 
preparation of a case? The United 
States Supreme Court ruled in Hick- 
man v. Taylor ** that the written and 
oral statements secured by an attor- 
ney from witnesses in preparation for 
litigation need not be disclosed with 
out a showing of special need. This 


is not a very precise standard, and 


* Moore's Federal Practice says the scope 
of inquiry Rule 26(b) ‘should not 


be limited to matters relevant only to the 


under 


precise issues presented by the pleadings” 
(Vol. 4, Sec. 26.16 Moore & 
Willis, 1950). 

* See Wright, “Minnesota Rules,” p. 164, 


Rule 26. 


( second € d., 


commentary on 

” See cases pro and con cited in 27 FRD 
274 (1961), footnote 2 and 27 Insurance 
Counsel Journal (January, 1960), p. 122 

“Towa Rules of Civil 
141(a). 

®“New York Committee on 
Practice and Procedure, First Preliminary 
Report, Note to Rule 34.1 (1957) 


Pro cedure, | ule 


Advisory 


Modern Law 


furthermore, the case placed great 
emphasis on the fact that this was 
part of the attorney’s own personal 
work. How about statements obtained 
by invesigators, inspection reports, 
doctors’ statements, underwriting and 
claim opinions? 

Generally speaking, a plaintiff is 
not entitled to the benefits of an in- 
vestigation undertaken at defendant’s 
expense.*° However, written state- 
ments by defendant or by doctors 
obtained by the insurance company 
are not privileged and must be dis- 
closed.“* The courts have ruled that 
these are not only evidential but would 
be valuable as possible admissions 
against interest, or to test the truth 
of testimony at the trial, and hence 
are within the purview of Rule 26. 
It seems to be established, however, 
that the opinions of the investigator 
or other company representatives, 
legal or otherwise, cannot be required 
to be disclosed. These are the private 
workings of the corporate mind and 
are no more subject to the prying 
eyes of the public than the innermost 
thoughts of an individual. Objective 
facts such as names of witnesses, 
statements made and reports and doc- 
uments procured are a proper subject 
for inquiry but an investigator can- 
not be compelled to produce his pri- 
And, in with the 


doctrine objective 


vate files.® line 


Hickman even 


*See “Developments In the Law—Dis- 
covery,” cited at footnote 3, at p. 1019, and 
Justice Edmonds’ dissenting opinion in Su- 

‘tor Insurance Company v. Superior Court, 

2d 833, (Sup. Ct., Cal. (in 
, at p. 837. 

* 329 U. S. 495 (1947). 

’Schweimert v. Insurance Company of 
North America, 1 FRD 247 (N. Y., 1940). 

“Colpak v. Hetterick, 40 F. Supp. 350 
(N. Y., 1941), and Price v. Levitt, 29 F. 
Supp. 164 (N. Y., 1939). 

‘Floe v. Plowden, 10 FRD 504 (S. C,, 
1950). See O’Brien v. Equitable Life 
Assurance Soctety of United States, 1 LIFE 
(2d) 316, 14 FRD 141 (Mo., 1953). 
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also 
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facts secured by an attorney are prob- 
ably privileged.® 


Apparently then, an _ inspector’s 
conclusions and other intraoffice opin- 
ions are protected. We have cur- 
rently pending in the District Court 
for the Eastern District of Pennsyl- 
vania a misrepresentation i 
which we with 
under Rule 34 to produce inter-office 
correspondence and memoranda, in- 
spection reports and, specifically, the 
request of our claim department for 
a legal opinion and the law depart- 
ment’s reply.®* We offered objections 
on the ground that these were private 
and internal business and 
hence privileged. Plaintiff’s attorney 
thereupon withdrew his request for 
everything but the inspection report 


case in 


were served notice 


records 


which we produced as it contained 
only substantive factual information. 


[I might add that if I interpret the 
decisions aright, I have no quarrel 
with the present state of the law. 


A third area in which the practice 
under the rules has led to some diffi- 
cult decisions is in the realm of con- 


fidential business sources and trade 


secrets. Those of you who read the 
New York Herald Tribune will have 


heard the name of Marie Torre and 
you have all heard of Judy Garland 
who captured America’s heart with 
her portrayal of Dorothy in the 
“Wizard of Oz.” These two charm 
ing ladies got into an altercation a 
few years ago as a result of some 
thing Marie wrote in her column, 
“TV-Radio Today.” Allegedly Miss 
Garland was not living up to her 
contract with CBS and Miss Torre 
learned through one of her executive 
there that Judy’s recalci- 
trance was due not just to artistic 
temperament but 
thought she was too fat. 


contacts 


was because she 


* Rowe v. The Union Central Life Insur- 
ance Company, 1 Fed. Rules Serv., Sec. 26 b 


41. 
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When this appeared in the column, 
Judy was understandably upset. She 
brought suit against CBS and ulti- 
mately against Marie and the Trib- 
une as well. But to establish her 
case properly she needed the name of 
the CBS executive who made the 
statement reported. Her lawyer took 
the deposition of several CBS vice- 
presidents but got no admissions and 
very little other information. Then 
he went to work on Marie. She re 
fused to name her source so he took 
her before the District Judge who 
told her she must answer. She still 
refused, was cited for contempt and 
sentenced to ten days in the federal 
jail. Some time later, after the appeal 
went against her, she actually served 
the sentence. 

Marie’s argument 
column part of a 
which represented a segment of the 
PRESS, in capital letters, the free- 
dom of which is guaranteed by the 
first amendment. Her ability to write 
her column depended upon her con 
fidential which, she said, 
would be she breached the 
confidence. This would hurt her 
newspaper and consequently, the 
public, which is entitled to the infor- 
mation available to an untrammelled 
PRESS (again in capital letters). 


that her 
newspaper 


was 
was 


sources 
lost if 


Judge Potter Stewart (now on the 
United States Supreme Court) wrote 
the Court of Appeals opinion. He 
acknowledged that the freedom of 
the press guarantee goes beyond a 
mere prohibition against censorship 
and restraints on publication and en- 
compasses the abridgment of press 
freedom resulting from destruction of 
news sources. He said, “Freedom of 
the press, hard-won over the cen- 
turies by men of courage is basic to a 
free society. But basic too are courts 
of justice, armed with the power to 
*® Brenner v. Prudential, Civil Action 26254 


(Pa.). 
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discover truth.” He concluded that 
there were two fundamental rights in 
conflict, one of which had to give, 
and he ruled in favor of Judy’s right 
the information 
to prepare her case."° 


to secure necessary 

It may be a little shocking to the 
conscience of some of us that one can 
be compelled to betray a confidence 
and thereby render the confidant 
liable to a civil suit. We accept this 
sort of thing in criminal matters be- 
cause there the public safety is in- 
volved." But should a constitutional 
guarantee abridged even mini- 
mally to serve a private right that 
is being pursued through the judicial 
process? The court thought so and 
[ must that 
excellent one.’* It is a matter of bal- 
ancing as between business privacy 
on the one hand the need of the liti 
gant on the other.’ 


be 


Say the opinion is an 


That this problem comes up in dis 


covery proceedings is not surprising. 


It is inherent in field of law, 
which is why we must have judges 
as well as statutes and The 


argument that it detracts from the 


every 
rules. 


value of the new procedure and its 
contribution to speedy and inexpen 
sive justice is unsound. 


Realization and Promise 


In addition to the practical results 
of the Rules in revising federal pro- 
cedure there are two aspects of what 

” Garland v. Torre, 259 F, 2d 545 (CA-2, 
1958), cert. den., 358 U. S. 910 (1958). 

™ See 8 Wigmore, Evidence, Sec. 2190-92 
(McNaughton rev., 1961), wherein he cites 
the basis for the maxim “the public has a 
right to every, man’s evidence.” 

"The opinion did not mention the “trade 
secrets” amendment to Rule 30, but I doubt 
if it would have been 
any difference as the cases under the amend- 
ment are quite liberal. (See Note 21, 28 
US t... Asses). 

®See Fowler, Under The 
Federal Rules of Civil Procedure,” 26 Ten- 
nessee Law Review 475 (1959), 475 (1959), 
at p. 485. 


considered to make 


“Discovery 


Modern Law 


has happened that deserve special 
mention. One is the tremendous psy- 
chological effect. Lawyers are not 
noted for their willingness to accept 
changes but they had been part of 
this from the beginning. They threw 
all of their energies into making it 
work. According to Judge Holtzoff, 
“It was an indication and fruition of 
a new mental attitude on the part of 
the bench and bar towards the courts, 
namely, a realization that the techni- 
cal forms were unimportant and were 
merely a means to an end, and that 
the ultimate purpose was to do jus 
tice.” ** One might assume that this 
purpose would always have been the 
guide-star of court officers. Unfortu- 
nately, it was not, and it took some- 
thing like a cataclysm to sweep away 
the that for centuries had 
clogged conglomerate judicial 
mind. 

The significant 
ment, which is a natural corollary of 
the first, is the stimulus that the Fed 
eral Rules have provided for procedu 
reform in the There has 
spontaneous the 
reform movement the 
country to the extent that hardly a 


Since 


cobwebs 
the 


second develop- 


ral states. 


been a response ; 
has swept 
locality remains unaffected.” 
1938 jurisdictions have 
changes in their discovery procedure 


<a 
33 made 


to bring it in line with the federal 
system.”* Twenty-one have adopted 
sub 


Federal Rule 26 in kind or in 


* Holtzoff, “A Judge Looks At The 
Rules After Fifteen Years of Use,” cited at 
footnote 30, at p. 156. 

* Clark, “Two Decades of The Federal 
Civil 58 Colorado Law Review 435, 
nm, 2. 

* Alabama, Alaska, Arizona, 
California, Colorado, Connecticut, Delaware, 
Florida, Hawaii, Idaho, Illinois, Iowa, Ken- 
tucky, Louisiana, Maine, Maryland, Minne- 
Missouri, Nebraska, Nevada, New 
Jersey, New Mexico, New York, North 
Dakota, Oregon, Pennsylvania, Puerto Rico, 
South Dakota, Tennessee, Texas, Utah, 
Washington, Wyoming and West Virginia. 
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Arkansas, 


sota, 
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stance.” Eighteen have adopted in 
its entirety the Federal Code of Civil 
Procedure or its equivalent.”® Con- 
sidering the fact that it took over 25 
years of effort to bring about federal 
procedural reform, this is a tremen- 
dous advance in a little over 20 years. 

And the end is not yet. The im- 
petus is far from spent. Efforts to 
bring about revision of the practice 
are currently underway in _ several 
states.”® Further progress is only a 
matter of time. 

For myself I would be inclined to 
regard general uniformity of plead- 
ing and practice as a consummation 
devoutly to be wished. A system based 
on the federal model and substanti- 
ally the same for all of the courts in 
the United States, need no longer be 


ONE IN A HUNDRED 


considered a utopian dream. In the 
states that have adopted the Federal 
Code of Civil Procedure in whole or 
in part the philosophy has won en- 
thusiastic acceptance, and more and 
more lawyers and judges in every 
community are learning to regard 
themselves, not as practitioners of an 
abstruse and mystic art, but as advo- 
cates and dispensers of equal justice 
under law. A liberal procedure to 
facilitate the search for truth a 
necessary hand-maiden to such a jus- 
tice, ministrations must 
swift, and judgments sure. 


is 


whose be 


The accomplishments of the recent 
past have been great. The present 
picture is encouraging. The promise 
of the future is bright. [The End] 


In selecting health insurance protection, the residents of every 
state in the Union except one can make their choice from among more 
than 100 insuring organizations, the Health Insurance Institute reports. 


Only Alaskans, who have a choice of health insurance plans 
offered by 83 insurance companies and one Blue Cross plan, have fewer 


than 100 organizations from which to select. 


Texas ranks first in the 


nation in terms of the number of health insuring organizations licensed 


to operate within the state, according to the Institute. 


Texans have 


a choice of coverage offered by 385 insurance companies, two Blue 
Cross-Blue Shield and Medical Society plans, and 14 other health plans. 


There are some 1,300 insuring organizations active in the health 
insurance field in the United States, including 819 insurance com 
panies, 78 Blue Cross plans, 69 Blue Shield plans, and over 300 other 
“independent” plans, largely community or union sponsored. 


* Ala. Code 1940 (1958 Recompilation), 
Tit. 7, Secs. 474(1)-474(6); Ariz. Rules Civ. 
Proc., Rule 26; Ark. Stats. 1947, 1959 Supp. 
Sec. 28-348; Colo. Rules Civ. Proc., Rule 
26; Del. ch. ct. Rule 26, Super. Ct. Rules 
(Civ.), Rule 26; Fla. Rules Civ. Proc., Rule 
1.21; Ga. L. 1959, p. 425, Code, Sec. 38-2101; 
Ky. Rules Civ. Proc., Rule 26; La. Rev. 
Stat. 1950, 1958 Supp., Secs. 13 :3745-3747, 
3752; Maryland Rules, Rule 400 et seq.; 
Minn. Rules Civ. Proc., Rules 26.01-06; Neb. 
Rev. Stat. 1943, Reissue of Vol. 2 (1956), 
Secs. 25-1267.01—25-1267.06; Nev. Rules 
Civ. Proc., Rule 26; N. J. Rev. Rules, Rules 
4:16-1—4:16-1; N. M. Stat. 1953, Sec. 21-1-1 
(26); Pa. Rules Civ. Proc., Rules 4007, 
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4020; S. D. Code 1939, Sec. 36.051, 36.0503, 
36.0505, 36.0506, 36.0508, 36.0509; Tenn. 
Code Ann. (1955), 1961 Supp., Sec. 24-1201— 
24-1210; Utah Rules Civ. Proc., Rule 26; 
Wash. Rules Pleading, Prac. & Proc., Rule 
26; W. Va. Rules Civ. Proc. Trial Cts., 
Rule 26. 

* Alaska, Arizona, Colorado, Delaware, 
Hawaii, Idaho, Kentucky, Maine, Minne- 
sota, Nevada, New Jersey, New Mexico, 
North Dakota, Puerto Rico, Utah, Washing- 
ton, Wyoming and West Virginia. 

* Alabama, Michigan, Rhode Island and 
South Carolina. (See Wright, “Procedural 
Reform in the States,” 24 FRD 85 (1960), 
at separate state sections.) 
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Credit Insurance and Foreign Trade 


By ROBERT H. OPPENHEIMER 


Mr. Oppenheimer is a financial consultant for several mercantile and 
manufacturing enterprises and a director of the Globe Mutual Insurance 
Company. He has organized a number of underwriting companies in the 
United States representing foreign insurance and banking interests. 


Fhe ei the American Credit Indemnity Company (founded 
in 1891 in Louisiana) was one of the first companies to success- 
fully underwrite credit insurance,’ the United States was last among 
the important trading countries to attempt to provide adequate pro- 
tection for its foreign commerce 


Credit insurance in the United States was first discussed in 1837, 
following the boom years of 1835 and 1836. Recognition of the dis- 
astrous effects of credit loss led William L. Haskins to publish his 
proposed solution in a pamphlet entitled, “Considerations on the 
Project and Institution of a Guaranty Company on a New Plan with 
Some General Views on Credit, Confidence and Currency.” * Because 
of the panic of 1837-1844, Mr. Haskins’ efforts to form the New York 
Guaranty Company were unsuccessful. In the general optimism that 
followed the depression, credit insurance no longer seemed needed. 


No further record of credit insurance plans is recorded until 1886, 
at which time the State of New York passed an act permitting the 
formation of credit indemnity companies.* New Jersey and Louisiana 
passed similar legislation in 1889, followed by Minnesota in 1893. 
Oscar Ising of New Jersey organized the first indemnity company in 
1888, the United States Credit System Company of Newark, which 
lasted only six years. The first successful credit insurance company 
was the American Credit Indemnity Company organized in Louisiana 
in 1891, as mentioned previously. In 1892 the London Guaranty and 
Accident Company Limited established a credit insurance department 
in this country. Approximately nineteen companies have written 
credit insurance at one time or another in the United States since 1888. 
Today, only the American Credit Indemnity Company of New York 
and the London Guaranty and Accident Company Limited are still 
active in this field. 


*John A. Churella, The Evaluation of Credit Insurance and Its Effects on 
Business Management, Schneiderruth & Sons, Baltimore (1958), p. 4. 

* Work cited at footnote 1. 

* Work cited at footnote 1, at p. 5. 
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The author 


is a director of the 


Globe Mutual Insurance Company. 


Since Europe depended more on its 
trading efforts than the United States, 
European companies evinced far more 
interest in credit insurance than their 
American counterparts. 


Modern business in this type of 
insurance may be said to date from 
the close of the first World War. How- 
ever, its methods were based on the 
lessons of earlier attempts to apply 
the principle of insurance to credit 
risk, 


In France, for example, the Banque 
Mallet et Cie, one of the oldest of 
Paris private banks, in 1849 launched 
Union du 
cover credit risks. 
in 1849 gave it a firm beginning, its 
first year of operation bringing a 
premium income of approximately 
two-and-a-half million pounds (ster- 
ling). Credit Commercial and le Du- 
established in 1855 and 
1857 respectively, and before the cen- 
tury Assurance Commercial 
and l’Assurance Mutuelle du Capital 
had been set up. All these ventures 
vanished from the scene. Inability to 
distinguish insurance and 
banking seems to account for their 
failure. 


Commerce, designed to 


Business conditions 


croire were 


closed, 


between 


Credit insurance first appeared in 
Britain in the 1890's. Serious finan- 
cial trouble in Australia because of 
bad harvests and unwise extension of 
bank credit created an atmosphere 
which caused British merchants to 
fear for the bills they were accustomed 
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to draw on their Australian customers. 
This demand for credit insurance led 
to the creation of several companies. 
As in France, these early companies 
all failed. Failure here was due mainly 
to the fact that the British companies 
did not make sufficient use of the law 
of averages. 


In spite of a very shaky start both 
in Britain and France, a movement 
throughout Western Europe contin- 
ued. Early credit insurers were the 
Ocean Accident & Insurance Com- 
pany Limited and the National Pro- 
vincial Trustee and Assets Corporation 
of London. Seeking reinsurance, the 
latter approached a Cuthbert E. Heath, 
a member of Lloyds’. It was Heath 
who was later to establish the present- 
day principles of credit insurance in- 
demnity, two of which have since 
been adopted in almost all variants 
of successful credit insurance systems. 
The first of these was that, to rank 
properly under the heading of insur- 
ance, the risk covered must be a 
genuine average of commercial credit 
risk. The second was that coverage 
should not apply to the whole of the 
risk. The insurer should bear part 
of the 
order that he be induced to consider 


risk for his own account in 
his buyers carefully to avoid over- 
trading and to diligently pursue his 


debtors. 


Heath’s suggestions were formu- 
lated near the close of the nineteenth 
century. Difficulties arising out of in- 
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surance problems other than credit 
forced the National Provincial Trustee 
& Assets Corporation to turn for 
rescue to a group of insurance men. 
Thus, the Trade Acceptances Guaranty 
Syndicate was formed which was ac- 
quired in 1901 by the Commercial 
Union group. In 1903 the credit in- 
surance the Commercial 
Union was transferred to the Excess 
Insurance Company established by 
Heath in 1894 which transacted credit 
insurance successfully until 1914. 


During the first World War the 
British Government established the 
3ritish Trade Corporation “to meet 
the special British firms 
after the war as regards financial fa- 
cilities for trade.” * At the first meet- 
ing of the Corporation the Chairman, 
Lord Faringdon, said: 


business of 


needs of 


“It having been brought to the 
Directors’ notice from evidence given 
before several Departmental Com- 
mittees that there was a strongly 
expressed opinion that arrangements 
should be made for the insurance of 
commercial bills, the Corporation, 
after making extensive enquiries upon 
the subject, has decided to create a 
separate that 
tirely under its control for doing the 
class of business referred to. It has, 
therefore, entered into an agreement 
with the Excess Insurance Company 


company will be en- 


Limited to transfer to the new con- 
cern the part of the Excess Insurance 
Company’s business of this character 
and with the business they have also 
transferred to the new undertaking 
their Underwriter, Mr. H. S. Spain, 
who has for many years past devoted 
his energies to Credit Insurance. It 
is hoped that the new undertaking 
will meet a genuine demand and it 
should be particularly useful to the 
smaller trader who is without the 


‘Paul Bareau, Credit Insurance, Interna- 
tional Credit Insurance Association, Switzer- 
land (1955), p. 7. 
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facilities that are possessed by the 
large merchant and manufacturer.” ® 


The new undertaking was the Trade 
Indemnity Company, registered on 
March 5, 1918 and established with a 
nominal capital of £100,000. 


In France the inflation of the franc, 
the rapid industrialization of France, 
changes in the pattern of trade and 
the emergence of many new firms 
created renewed demands for credit 
insurance, despite the earlier failures. 
In 1923 the silk merchants of Lyons 
were largely responsible for launching 
l’Assurance Francaise Credit. In 1924 
the important insurance company 
Groupe Urbaines established 
l’Urbaine Credit to specialize in credit 
insurance. These institutions were 
overtaken by a flood of business dis- 
asters in the early 1930's. However, 
one French venture survived, the So- 
ciete Francaise d’Assurances pour 
Favoriser le Credit which had been 
established in 1927 with the support of 


des 


a group of French insurance companies. 


Switzerland has transacted’ credit 
insurance since 1906 through a special 
credit department of the Federal In- 
Zurich. This 
turn, is a shareholder 
in a credit insurance company in the 
Netherlands, the Nederlandsche Cred- 
ietverzekering Maatschappij of Am- 
sterdam. During the period 1906-1923 
the Federal operated in Italy. In 
1910 it extended its activities to France. 


surance Company of 
company, in 


Credit insurance in Germany was 
first written before World War I by 
insurance the 
Globus of Hamburg, the Allianz of 
Berlin and the Stuttgart-Berliner of 
Stuttgart. During World War I the 
German insurance industry decided to 
extend its scope to include credit in- 
surance and in 1917 formed the Hermes 


companies such as 


* Work cited at footnote 4, p. 8. 





Kreditversicherungs A. G. in Berlin. 
The company devoted itself partic- 
ularly to the development of domestic 
credit insurance. It was one of the 
first, in 1926, to cover export credit 
risk in cooperation with the state. 
Also owned by the Munich Reinsur- 
ance group Dutch insurance 
company established in Amsterdam 
in 1925. Sponsored by Munich Rein- 
surance together with the Dresner 
Bank, the Amsterdamsche Bank, the 
Trade Indemnity Company of London 
and the Federal Insurance Company 
of Zurich, the Nederlandsche Credit 
Insurance Company in 1932 began 
cooperating with the Netherlands 
Government in the provision of cover. 
After the war, German shares in this 
company were taken over by the 
Netherlands Government. 


Was a 


The Belgian Credit Insurance Com- 
pany established in 1929. Most 
of the company’s business is domestic 
though it collaborates with the gov- 
ernment-owned Office National du 
Croire in providing cover for export 
credit risks. 


was 


The Societa Italiana Assicurazione 
Crediti—its share capital owned by a 
number of Italian insurance com- 
panies, the State Insurance Institute 
and the Francaise d’Assur- 
ances pour Favoriser le Credit de Paris 

underwrites Italian risks. 


Societe 


credit 

In Spain export credit is conducted 
by the Compania Espanola de Credito 
y Caucion of Madrid, owned by a 
number of Spanish insurance com- 
panies and the Exterior de 
Espana. The state participates as a 
quota sharer in all that is under- 
written by the company. 


Banco 


Sweden’s credit insurance business 
is transacted by Svenska Kredit, 
formed in 1928. 
Credit insurance first intro 
duced in Czechoslovakia by Uverova 
Pojistovna Akc. Spol of Prague and 
four 


was 


was 
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underwritten by leading 


Czechoslovakian insurance companies 
together with the Hermes of Berlin. 
The company is now nationalized. 

The Compass Bank underwrites 
credit insurance for Austria. It is a 
member of the Austrian Phoenix 
group with 50 per cent of its capital 
provided by the Munich Reinsurance 
group. 

Today even Mexico has credit in- 
surance, !ts business in this field being 
transacted by Aseguradora de Credito 
S. A., established in 1946. 

Though other countries are partici- 
pants in the underwriting of credit 
coverage, the foregoing represents the 
principal underwriters in the field. 

Export credit insurance is becom- 
ing ever increasingly important in 
world trade, particularly with respect 
to medium-term export finance. The 
hazards of nationalization, war, cur- 
rency devaluations and depreciations, 
transfer restrictions and other acts of 
governments, whether politically in 
duced or economically dictated, are 
risks which neither exporters can take 
nor private insurance companies 
cover. Recent events show an increase 
in the international field of these risks. 

Credit insurance is an integral part 
of the mechanism of medium-term 
credit export finance. In general, the 
purpose of export credit insurance is 
to allow exporters to expand turnover 
without jeopardizing their financial 
position by assuming excessive risk. 
Insurance coverage of approximately 
80 per cent will, for instance, make 
possible a substantial increase in ex- 
port sales on deferred payment terms, 
without any increase in the absolute 
risk a trader has to bear. The assump- 
tion by a state (or state-supported insti- 
tution) of the risk implicit in export 
transaction increases the ability and 
willingness of outside lenders to par- 


ticipate in the supply of finance. All 


parties to the export sale are strength- 
ened by the intervention of the in- 
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surer, and the financing institutions’ 
portfolios of export paper can there- 
fore be expanded. Prior to the estab- 
lishment of “acceptance houses” in 
London, credit insurance performed a 
similar task by adding an even better 
signature to those of the buyer and 
the seller. 

Not all this can be defined as credit 
risk. The definition of credit risk 
comprehends “the sphere in which 
the risk arises, the quality of the 
buyer and the period covered.” 
Commercial Risks: 

(1) Before accepance of the goods: 
(a) Refusal of a private buyer 
to accept delivery and/or to 
pay under cash-against doc- 
ument (CAD) payment terms, 
without responsibility for 
nonperformance on the part 
of the seller. 
(2) After acceptance of the goods: 
(a) Insolvency of a private buyer. 
(b) Protracted default on pay- 
ments due by a private buyer 
Political and Transfer Risks: 
(1) Before acceptance of the goods: 
(a) In contracts with private 
buyers. 
(i) Imposition of fresh im- 
port restrictions, or of 
regulations entailing ad- 
ditional costs, or cancel- 
lation of a valid license. 
Imposition of general 
embargoes or specific ex- 
port prohibitions. 
with foreign 
public law 


(b) In 
governments or 


contracts 


corporations: 

(1) Imposition of embargoes 
or specific export prohi- 
bitions. 

(11) Arbitrary cancellation of 
the contract by the buyer. 


*“The Problem of Risk Bearing in Export 


Finance,” The Review, London (October, 


1958), p. 1108. 
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(2) After acceptance of the goods: 
(a) In contracts with 
buyers: 


private 


(i) Inability to transfer the 
export proceeds, due to 
government action. 

conversion of 

the export proceeds into 

a currency other than 

the stipulated one, or at 

an arbitrary exchange 
rate, resulting in ex- 
change 


(11) Forced 


kk sses. 


(b) In contracts with foreign 
governments or public law 
corporations: 

(i) Default on payments due 
under a valid contract. 

(i1) blocking of the export 
proceeds or forced con- 
version as above. 


Catastrophic Risks: War,-strikes, flood, 
earthquake, revolution, civil war and 
so forth. 

Risks: Cost increases (in 
wages, materials) under contracts in 
which price adjustments are not pos- 
sible, exchange losses that cannot be 
covered by forward sales because of 
the remoteness of the settlement date.® 


Economic 


While insurance against risks listed 
and “commercial” is 
generally considered part of the or- 
dinary risk of doing business, it dif- 
fers when extended payment terms 
are given. When the exchange rate 
fails to respond to changes in the 
internal purchasing power of a cur- 
rency, the exporter can be subjected 
to serious the event that 
sharp cost increases occur while he has 
a contract which stipulates a firm price 
in a stable currency. The risk is 
particularly great if the contract can- 
not be completed within a short period. 


as “economic” 


losses in 


The exchange risk is in essence the 





converse problem: the importer may 
not wish to assume a foreign exchange 
obligation, fearing that if his own cur- 
rency be devalued he will be forced to 
make repayment. For the exporter, 
credit in a currency less stable than 
his own involves danger of loss at the 
time of settlement. Forward sales 
and “swapping” do not offer a prac- 
tical for credit extending 
over several years. In addition, they 
are costly. Insurance that guarantees 
a fixed rate (which has 
been done by certain countries through 
their government insurance funds), 
takes what amounts to an open posi- 
Here the 
insurer counts on recouping his posi- 


solution 


conversion 


tion in foreign currency. 


tion through compensation by prem- 
from an 
national 


possible 


gains 


the 


iums and 
upward revaluation of 
currency. 


Credit insurance has been defined 
by the Trade Indemnity Company as 
“the insurance of merchants and man- 
ufacturers against losses which arise 
in connection with the sale or purchase 
of goods, through insolvency or pro- 
tracted default of customers or sup- 
pliers.” * It will be noted that the 
definition uses the words, “insolvency 
or protracted default” as contingen 
cies covered by the insurance. 

“(1) In the case of an individual 
or partnership, an adjudication in 
bankruptcy, a composition or scheme 
of arrangements approved by a court, 
or a valid assignment, composition or 
other arrangement made by a debtor 
for the benefit of his creditors generally. 

“(2) In the case of a company, a 
court order for the winding up of the 
company, an effective resolution for 
the voluntary winding up, a compro- 
mise or arrangement binding on the 
company and all of its creditors or the 
appointment of a receiver on the 

*A. N. Patrick, The Nature and Applica- 
tion of Commercial Credit Insurance, Glasgow 
(October, 1957), p. 2. 
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behalf of debenture holders or other 
creditors.” § 

The term “protracted default’? means 
that failure of the buyer, who has 
accepted delivery of the goods, to 
pay for such goods after a period of 
ninety days from the date due. It 
must be noted that the buyer must 
have accepted delivery of the goods. 
There must be no dispute as to whether 
or not the money for them is owing, 
and the ninety days runs from the 
final due date for payment. This 
period of ninety days does not run 
when the insured has actively or 
tacitly agreed to allow an extension 
of credit. The buyer must be clearly 
in default and must have failed to 
pay the debt against the seller’s ur- 
gent demand. 
forms of coverage fall 
(1) The simplest 


Principal 
under two sections: 


transaction suitable for credit insur- 
ance is a single contract of sale of 
goods for delivery to a buyer on credit 
Application for insurance is 


terms. 
made when the contract is entered 
into and the risk begins when the 
goods are delivered to the buyer and 
ends when they are paid for. (2) This 
type of contract is more suitable 
where the merchant or manufacturer 
deals in a number of transactions. It 
is devised to insure a series of trans- 
actions with one or more named buy- 
ers over a period of twelve months or 
to cover all business transacted dur- 
ing that period. 
Credit risks are underwritten in 
policies issued on the basis of a pro- 
posal of insurance. Full disclosure of 
all material circumstances is required 
in order to enable the underwriter to 
judge the risk. Merchandise credit in- 
surance materially differs from guar- 
anty insurance as practised in the 
Scandinavian countries and in Ger- 


“Work cited at footnote 7, p. 3. 
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many. The basis of merchandise credit 
insurance is the proposal made by the 
creditor. In guaranty insurance, it is 
usually the debtor who asks the in- 
surer to issue the bond or guaranty 
to his creditor on his behalf. In those 
circumstances, nondisclosure of ma- 
terial information by the creditor will 
not invalidate the guaranty, unless 
the nondisclosure amounts to fraud. 

Merchandise credit insurance never 
covers 100 per cent of the risk. Usually, 
the insurance percentage varies be- 
tween 75 and 8&5, the balance being 
retained by the insured for his own 
account. The percentage varies ac- 
cording to the kind of business and 
in exceptional cases may be above 
or below the quoted range. The in- 
surance company attempts to under- 
write the risk so as to make certain 
that the insured retains a direct inter- 
est in the transaction throughout. 
Therefore, any profit is excluded from 
the cover. Application for insurance 
is made when the contract is entered 
into and must be agreed to before the 
Nor- 
mally, the insurance company will not 
type 
where the insured has already com- 
mitted himself to the contract of sale. 
made to this 
particular rule but usually a period 


actual transaction takes place. 


enter into a contract of this 


Exceptions are now 
of not more than approximately four- 
teen days must elapse before the ap- 
plication for insurance is made and 
after the date of the sale transaction. 

[f the insurer grants credit in excess 
of the limit covered by the policy, the 
excess amount is entirely at his own 
risk but may come within the scope 
of the policy as earlier items become 
paid. 


Two methods of charging premium 
are usual to this type of insurance. 
The first is to charge the premium on 
the gross turnover of the transactions 
and the second is to charge it on the 
gross amount of insured indebtedness 


Credit Insurance 


owing on fixed dates or days during 
the currency of the policy. An actu- 
arial basis for insurance of commercial 
risk in export business is quite pos- 
sible. It is currently applied by private 
credit insurance companies and relies 
on a combination of past experience 
and current credit ratings of the in- 
dividual firms. On the other hand, 
nothing of this sort is possible for 
insurance against political and trans- 
fer losses where events giving rise to 
them, such as crop failures, unrealistic 
exchange policies or unchecked infla- 
tion, are characterized by very high 
uncertainty. this sort are 
typically “catastrophe” risks that 
threaten whole countries or export 
sectors, rather than individual trans- 
actions. A prolonged weakness in 
the prices of a major primary com- 
modity would no doubt bring out this 
characteristic convincingly. A satis- 
factory spread of risk is not possible 
except perhaps by means which are 
more within the 
than of insurance, 
cannot 


Risks of 


realm of taxation 


and such risks 
be estimated with the help 
of the law of averages. The economic 
effects are crushing for the individual 
exporter and are not commensurable 
with financial resources in the insur- 
ance market. 

Failure of the exporter to receive 
payment at due date result in 
consequences out of all proportion to 
the magnitude of the event, particu 
larly when we consider it is more 
often a case of illiquidity than of loss. 
Such illiquidity can spoil the credit 
rating of a firm and force it to borrow 
at unfavorable rates. Even though 
the credit may be recovered at a later 
date, financial embarrasment suffered 
by the exporter may already have 
seriously injured his credit account. 


can 


Self-insurance is technically possible 
for large firms with a diversified 
business and customers. It 
would certainly be uneconomical be- 
cause it would acquire very costly 
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range of 





accumulation of liquidity in excess 
reserves. 

Insurance against political and 
transfer risks here would be impos- 
sible by private insurance companies. 
Export credit insurers may have to 
make claims greatly in excess of the 
ultimate realized after the 
gradual liquidation of frozen credits 
has been permitted. This situation 
was particularly true of postwar years 
where instead of the usual commer- 
cial losses which in prewar days gen- 
erally reflected distress on the part 
of individual customers, the exporting 
community was beset by difficulties 
arising out of exchange shortages. 
Furthermore, a great deal of the 
medium-term debt outstanding today 
is owed by governments or by gov- 
ernment-sponsored bodies, which falls 
more correctly in the political aspect 
of cover than the commercial. 


losses 


Apparently the problem of export 
insurance appears to be mainly one 
of liquidity to bridge delays in the 
collection of credits, and, therefore, 
tnere would seem to be many advan 
tages in having a_ state-sponsored 
scheme. Because the state has practi- 
cally unlimited borrowing and lending 
capacity, the level of premiums needed 
to break even over a reasonable period 
can be kept much lower than the 
figure which would otherwise be re- 
quired to build up and maintain re- 
serves. Of course, state insurance 
schemes may incur substantial losses, 
but those losses which fall within the 
area of political insurance appear to be 
justifiable from the state’s point of 
view in order to enhance its overall 
objective of foreign trade. On the 
other hand, there would be no justifi- 
cation for the state to bear losses of 
a commercial nature which should 
not otherwise be borne by private 
insurers. Government should charge 
sufficient premium on the political 
section of the policy to cover its cost 
of borrowing, should such borrowing 
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be required. The private insurance 
sector, on the other hand, if such risk 
be borne by them, should, of course, 
charge premiums that would be re- 
quired to properly underwrite the 
commercial sections of the policies. 


In summary, it might be said that 
an essential feature of an export credit 
insurance system, regardless of the 
mode in which it is carried out, must 
source of resources larger 
than could be provided by a pool of 
private companies or by private rein- 
surance arrangements. 
due to the political aspects of policies 
rather than to the commercial sections. 

The structure of export credit in 
some of the leading export countries 
is summarized as follows: 


be some 


This need is 


Great Britain—The Export Credit 
Guaranty Department is an independ- 
ent government department. Present 
activities are regulated by the Export 
Guaranty Act, 1949, as amended in 
1951, 1952 and 1957. Maximum statu- 
tory limits on risks that may be as 
sumed amount to 4£750,000,000 in 
total for commercial guarantees and 
£250,000,000 for special guarantees. 
An annual budget is presented to 
Parliament each year setting forth 
expected premium and interest in- 
come, claim payments and administra- 
tive Should outlay unex- 
pectedly exceed income in the course 
of the year, a supplementary estimate 
would be submitted to fill the gap. 
Surpluses earned by the Department 
are turned over to the Treasury and 
all accumulated reserve is maintained. 
An advisory council of ten members 
representing all areas of finance and 
trade acts as a consultive body for the 
transactions under the commercial 
guaranty scheme but the government 
retains full discretion in the special 
guaranties department, subject, how- 


expenses. 


to Treasury direction. 


ever, 
Approximately twenty different 
types of policies which fall into four 
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main divisions are issued. These poli- 
cies afford a variety of cover, covering 
numerous types of transactions. The 
four main types are as follows: 


(1) Short term: 
guaranty is issued for this type of 
transaction. Its credit terms are up 
to 180 days (with extended term en- 
dorsement, terms may actually cover 
credits up to 3 years) and apply to the 
whole turnover of the exporter or at 
least to a majority of markets. Poli- 
covering shipment take effect 
from the date of shipment and policies 
covering contracts take effect as of 
date of contract. What are called 
“external trade policies” cover inter- 
mediation trade carried on by United 
Kingdom firms between foreign coun- 
tries. 


A comprehensive 


cies 


“Processing policies” concern, 
instead, the abroad of 
goods for the account of British firms. 
Complete coverage is afforded, includ- 
ing commercial and 
transfer risk and a catastrophe risk. 
Where transaction is on a c.1.f. basis, 
the policies include coverage on freight 
and insurance costs. 


processing 


risk, political 


(2) Medium-term contracts.—A vari- 
ety of contract policies are available, 
that is, those covering contracts and 
Double 


credit terms may not exceed five years 


those covering shipments. 
when the policies are issued to cover 
individual transactions. Special fa 
cilities are offered for business with 
the United States 
addition to granting more favorable 


and Canada. In 


conditions on its credit insurance 


polcies by permitting a selection of 


risks and covering the possibility of 
repudiation of the contract, the Ex- 
Credit Guaranty Department 
bears 50 per cent of the losses which 
may incur in case their 
this account are not 
rewarded by satisfactory progress of 
the 
this field have self-explanatory names : 
records survey policies, products test 


port 


exporters 
expenses on 


sales. The policies available in 


Credit Insurance 


advertising policies, stock 


policies, joint ventures. 


policies, 


include direct guaranties 
to banks and others that permit the 
insurance of earnings on construc- 
tional works and on services rendered 
abroad. The Export Credit Guaranty 
Department makes direct loans in the 
national interest to countries in need 
of economic assistance. 


Policies 


The policies also cover losses due 
to insolvency or default of the foreign 
customer to the extent of 85 per cent. 
The Department will pay the ex- 
porter’s claim immediately upon decla- 
ration of the buyer’s insolvency; pay- 
ment for protracted default will be 
honored six months after due date. 
Political, catastrophe and_ transfer 
risks referring to the period after 
shipment can now be covered to the 
extent of 95 per cent. Claims will be 
paid four months after due date, 
direct guaranties to banks covering 90 
per cent of the contract value. Guar- 
anty is unconditional and will be 
honored three months after failure of 
the debtor to effect payment at the 
due date. 


France.—The Compagnie Francaise 
d’Assurance pour le Commerce Ex 
terieur (COFACE) is the principal 
agency for export credit insurance in 
France. Acting for its own account, 
it assumes the insurance on ordinary 
commercial risks and actual account 
of the State for all other risks. The 
State, however, issues policies against 
cost increases in the case of long-term 
unsuc 


contracts against losses for 


cessful attempts at penetration on 
dollar market. The State issues these 
policies without the intervention of 
COFACE. 

A program for export credits has 
existed in 1928. CO 
FACE is a private law corporation 
with capital of one hundred million 


France since 


francs and is owned by a group of 
l‘rench insurance companies and banks. 
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COFACE enjoys a guaranty from the 
State for net deficits in excess of 10 
per cent of premiums received, and 
is allowed recourse to the Treasury 
to meet temporary cash needs. Five 
per cent of premiums received by 
COFACE turned over to the 
Treasury. No limits have been fixed 
on the volume of risk it is allowed to 
assume. A committee of 
from the Government has authority 
over guaranties delivered for the ac- 
count of the State and supervises 
COFACE’s activities for its own ac- 


are 


ministers 


count. Risks covered by policies of 
COFACE and the state are dealt with 
by means of world-wide policies for 
short-term credits and individual poli- 
cies for medium-term credits. World- 
wide policies cover both political and 
insolvency risk. They are limited to 
credits not months. 
Medium-term policies have a maxti- 
mum duration of five years and cover 
political, transfer and catastrophe 
risk only. They can be extended to pre- 
acceptance risk by special endorsement. 


exceeding six 


Change risk can be covered by a 
special policy. 
tain a stipulation that both losses 
and gains on the conversion of foreign 
currency proceeds that are unsaleable 
in the forward market be taken over 
by COFACE, provided they exceed 
one-tenth of one per cent. 


These policies con- 


Increases in the cost of raw ma- 
terials and of labor in excess of 20 
per cent will be borne by the State 
on the basis of the Guarantie de Prix, 
when the manufacturing firm requires 
at least six months and when the 
goods have been invoiced in a foreign 
currency. This latter provision en- 
ables the State to counterbalance the 
risk of having to indemnify the ex- 
porter with the possibility of realizing 
an exchange profit, should the national 
currency be devalued. The exporter 
is thus guaranteed relatively stable 
costs and a stable price for his goods. 
Like the English market, the French 
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insure initiatives to in- 
crease sales in the dollar market. For 
a moderate fee, the State will bear 50 
per cent of the losses which may thus 
be incurred, if sales do not show the 
expected progress. 


market will 


Commercial risks are covered for a 
quota varying between 70 and 80 per 
When insolvency proceedings 
begin, the exporter can obtain from 
COFACE 70 per cent of the indem- 
nity to which he may presumably be 
entitled. The rest will be liquidated 


cent. 


at the closing of the proceedings. 
Insurance varying between 80 and 
90 per cent can be granted for politi- 
cal and transfer risks, the lower per- 
centage usually applied to 
contracts with private buyers. Claim 
settlement takes place six months after 
the date on which payment is due. 


Germany.—West Germany, after 
World War II, gave the expansion 
of its foreign trade effort a Number 1 
priority. Along with other financial 
aid, provided both by the German 
Government and foreign capital, gov- 
ernment guarantee of export credits 
became a vital instrument of German 


being 


policy in assisting German exporters. 


Government authority to provide 
credit guaranty insurance to promote 
German exports rested on the “Guar- 
anty Empowering” Act of August 26, 
1949. Facilities to cover export risks 
were extended to include 
turing risk undertaken in conjunction 
with the business of German exporters 
for the 
firms and foreign governments 
manufacturing 


manufac- 


account of: foreign private 
Guar- 
antees 
risks are limited to cases where man- 


applying to 


ufacture is made to certain specifications 
or has a date. 
Guarantees also are subject to review 


long-term delivery 


by the allied High Commissioners. 


Departing from its former policy, 
when the Hermes Credit Insurance 
Company was a private insurance 
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carrier and only excess of loss rein- 
surance was being provided by the 
Government, the German Government 
established its own guarantee fund with 
an initial investment of 120,000,000 
D. M. Coverage for both commercial 
and political risk can be bought by 
a German exporter on 
involving private parties as well as 
governments. 
can be included covering losses incur- 
red by the producer who is unable to 
finish or ship the goods ordered be- 
cause of political events in the importer’s 
country. Only actual production costs, 
excluding profits, are insured. 


transactions 


Production coverage 


Production insurance is provided, 
as aforesaid, for manufacturing risks 
of certain categories as well as for 
the normal political and commercial 
risks. Included in the contract is cov- 
erage against moratorium, payment or 
transfer prohibition, the freezing of 
funds in the debtor’s country, 
exchange losses for conversion or 
transfer of deposited foreign curren 


and 


cies in a nonagreed currency (exclud- 


ing, however, exchange losses in the 
currency of the sales contract). Pol 
itical risk also includes lawful seizure 
by foreign state authorities and loss 
or damage to goods owing to political 
events caused by a noninsurable peril. 
Export Credit Guaranty on foreign 
government business insures against 
protracted default, that is, when a 
foreign debtor has not met his obli- 
gations within six months of fulfill- 
ment of the contract or has _ not 
accepted the documents six months 
after their arrival, should the goods 
have been destroyed or seized owing 
to political events and not owing to 
an insurable peril. As respects manu 
facturing risk, a claim arises where 
the foreign buyer is unable to take 
up his contract or where completion 
of the manufacture or the despatch 
abroad becomes impossible owing to 
foreign political measures and where 
the manufacturer has suffered a loss 


Credit Insurance 


of net cost by disposal of the goods 
elsewhere. 

The 
is entirely underwritten by the gov 
ernment and is serviced by the Hermes 
Credit 
German 


present system of insurance 


Insurance Company, original 
underwriter of this class of 

However, at 
retained by 
receives a fee 


to yverage. 
risk is 
company 


present no 
Hermes. The 
based on a 
The maxi- 
mum insured amount is 75 per cent 
of the commercial risk and 85 per cent 


fixed rate for its services. 


of the political risk and the insured 
is under obligation to take the greatest 
care in selecting its customers. In 
certain cases of export credit guaranty 
insurance there is a mixture of self- 
insurance of net profit and of 10 per 
cent of insurance payable in the event 
Where manufacturing risk is 
concerned, self-insurance is 25 per 
cent for commercial risk and 15 per 
cent for political risk. Premiums, gen- 


of loss. 


erally speaking, for a period of six 
months do not exceed 1.6 per cent. 


Due to the substantial recovery of 
the trade, the Government 
in 1960 increased its guarantee fund 
to 1,200,000,000 D.M. German trade has 


prospered as a result of this insurance. 


Netherlands.—Credit insurance in 
the Netherlands is provided by the 
Netherlands Credit Com- 
pany Limited. 


The underwriting 
company existence to a 
number of British, German and Swiss 
insurance companies who contribute 
its original capital. Original writings 
were exclusively restricted to the 
commercial risk only on debtors’ in- 
ability to pay. All other 
coverage were excluded. However, as 
the importance to the whole area of 
foreign trade began to make itself 
apparent, the Netherlands Credit In- 
surance Company Limited, in con- 
sultation with the Dutch Government, 
drafted a plan by which “the problem 
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Dutch credit 
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types ot 





of the so-called political risk could 
be solved in a manner which, on one 
hand, should meet the urgent needs 
of the business world and on the 
other hand would not endanger the 
very existence of the credit insurance 
organization.” 


An agreement followed between the 
insurance and the Nether- 
lands Finance Ministry which pro- 
vided Dutch coverholders with the 
required political coverage to be is- 
sued by the Netherlands Credit In- 
surance Company Limited. The new 
agreement enabled the Dutch insurer 
to reinsure certain parts of the risk 
with the Dutch Government. An 
agreement based on a decree issued 
by the Ministry of Finance and modi- 
fied in 1946 provides the basis of the 
current operations, The 1946 modifica- 
tion restricts 
transactions which “further the goods 
and traffic with foreign 
countries.” 


company 


reinsurances to those 


services 
The Netherlands Credit Insurance 
Company Limited at 
policies to its insurers covering both 
Politi- 
cent 


present issues 
commercial and political risk. 
cal risk are reinsured 100 per 
by the Netherlands Government. 
Commercial risks are substantially re- 
insured with other Dutch general re- 
insurance companies, some of whom 
are stockholders of the Credit Insur- 
ance Company and some reinsurance 
has been placed with foreign credit- 
writing insurers. 

Holland’s increasing industrializa- 
tion, particularly in the manufacture 
and export of capital goods, requires 
longer credit terms involving sub- 
stantial use of credit insurance. Import 
credit insurance involving substantially 
rapidly 
alongside export credit insurance. This 


the same coverages grew 
coverage is usually required by im- 
porters who make advance payments 
for merchandise. The importer needs 


protection for his investment in the 
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event the contract is not fulfilled or 
money returned. Risks of insolvency, 
transfer difficulties or loss on currency 


rates of exchange are protected. 


Coverage also is provided in com- 
pensation, reciprocity, transit and tri- 
angular business transactions, which, 
in fact, are combinations of import 
and export business. As long as the 
Dutch importer or exporter has com- 
pleted his contractual obligation, pay- 
ment resulting therefrom and due 
him may be insured, including the 
political risk. 

The Netherlands Credit Insurance 
Company Limited maintains close re- 
lations with most international credit 
insurance organizations and is a 
founding member of the International 
Credit Insurance Association. The 
company is a member of the Union 
d’Assureurs des Credits Internation 
aux whose membership includes both 
state enterprises and private companies. 


Switzerland.—Export credit is avail- 
able in Switzerland under quite favor- 
able conditions. Where the sales to 
foreign governments or subdivisions 
thereof are concerned, practically the 
same risks are covered in Switzerland 
other countries. In the 
however, of sales to private buyers, 
the Swiss guaranty is less favorable 


as in case, 


since it does not cover ordinary com- 
mercial the 
purchaser but covers only the trans- 
fer, that is, 

The new Swiss Export Guaranty 
Law enacted in the Fall of 1958 be 
came effective beginning 1959. The 
new law provides for the extension of 
guaranty in the case of sales to pri 
vate firms engaged in public service 
and also to third parties rather than 
to exporters exclusively, thus facili 


risks of insolvency of 


political, risk. 


tating the granting by banks or groups 
of banks of credits abroad to stimu 
late Swiss export. 

The law excludes completely from 
the guarantee the exporter’s own profit. 


1LJ— November, 1961 





Switzerland is the only country to 
make this exclusion. The new law 
guarantees a maximum of 85 per cent 
of the amount invoiced; the amounts 
paid under the guaranty must be ex- 
clusive of any profit. 
Switzerland does not stipulate a 
maximum insurance for credits eligi- 
ble for guaranty. Normally speaking, 
however, transactions have been lim 
ited to periods not greater than five 
years. Recently, some coverage has 
been granted for up to eight years. 
Sales to foreign governments, 
ernment agencies and private firms 
engaged in public service have been 
covered. In the case of sales to other 
private firms, neither the federal guar- 
anty nor any private insurance concern 
will cover commercial risk. If the terms 
of payment are not more than one 
year, some privately underwritten 
credit insurancé is available. 


The United States.—The leading 
manufacturing and business commun 
ity of the world developed credit in- 
surance for its internal operations at 
an early date. However, it was not 
until May 23, 1960 that facilities for 
purchasing credit insurance 
made available to American exporters 
and importers on foreign shipments 
and transactions. On this date, the 
Export-Import Bank of Washington 
commenced operation in the field of 
export credit guarantees 
noncommercial or 
short-term According 
to the president of the bank, United 
States exporters can now obtain po- 
litical risk guarantees through United 
States commercial banks and export 
credit 


gOv- 


were 


covering 
political risk for 
transactions. 


insurance companies without 
direct contact with the Eximbank in 
Washington. Under the new 
tion, commercial banks of the United 
States, having departments financing 
export transactions, have been author 


opera- 


Wash 
1960), 


Bank of 
(August 


’ Bulletin, Export-Import 
ington, Washington, D. C 
pp. 1, 2, and 3. 
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ized to act as agents for Eximbank. 
Other United States commercial banks 
may be authorized to act for the Ex 
imbank or may refer customers to 
their correspondent bank having an 
active foreign department. United 
States insurance companies offering 
export credit insurance also have been 
designated to act as 
Eximbank. 


agencies for 


Eximbank defines “political risk” 
under the 
headings: 


following five general 

“(1) Inconvertibility or non-trans- 
ferability of foreign currencies. Where 
the foreign buyer deposits his payment 
to exporter in local currency, and is 
unable to convert that deposit into 
U. S. dollars, Ex-Im Bank will pay 
to the U. S. exporter 90 per cent of 
the amount deposited. 

(2) Imposition of law or regulation 
beyond the control of exporter and 
buyer which prevents delivery of goods. 

(3) Cancellation of import license. 

(4) War, hostilities, rebellion 
civil commotion. 


and 


(5) Expropriation of exported items 
by foreign authorities. 


In the latter four cases, Eximbank 


will pay to the exporter 90 per cent 


ot losses incurred 


Underwriting is on an annual basis 


and rates are based on _ turnover. 
Coverage will be provided for all types 
of United States products pertaining 
to consumer and durable goods. Sale 
to all countries of the free world is 
eligible. However, Eximbank can im 
pose from time to time new conditions 
as to the extent to which credit may 
gree 


be extended or covered by the a 
ment. 


Concurrently with entry into the 
short-term political risk guaranty field, 


Eximbank described both new and 





existing patterns of exporter trans- 
actions to be available in the medium- 
term field. Medium-term is defined as 
180 days to 5 years, with the excep- 
tion of terms on the sale of jet aircraft 
which may be financed for as many 
as seven years. Assistance is given 
to exporters covering medium-term 
political risk guaranty on an individ- 
ual case basis. 


In addition to insurance for political 
risk, Eximbank issues policies on a 
comprehensive guarantee basis with 
rates either per annual 
turnover. Insurance covers both politi- 
cal and normal credit risks of the im- 
porter. Coverage is obtainable to the 
extent of 85 per cent of the financed 
portion of the transaction. Exporter 
credit can be obtained from Eximbank 
In this case, Exim- 


case Or on 


when requested. 
bank participates with the exporter 
on a case-by-case basis by purchasing 
from him (for cash and without re- 
course to the exporter) obligations of 
the buyer representing 85 per cent of 
the financed portion of the transaction. 

Insurance can also be given for 
repetitive sales, that is, where a series 
of similar transactions is anticipated. 
Under this arrangement, a 
credit is established with Eximbank 
and the exporter or importer may 
deal without ref Eximbank 
within this 


line of 


reference to 
limit. 
Arrangements, subject to certain 
conditions, are designed for loan and 
insurance participation without refer 
ence to Eximbank where a United 
States commercial bank takes for its 
own account a part of the financing. 


Since the establishment of Exim 
bank as a medium for providing Ameri- 
can exporters and importers with credit 
insurance, a number of proposals have 
been made for the creation of a single 
American Export credit guaranty in 
The 


sponsor of such proposal has been 


surance company. principal 


the international section of the New 
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York Board of Trade of which Francis 
Scafuro is Chairman. Under this pro- 


posal it is suggested that a new corpo- 
ration be established to be underwritten 
by American commercial insurers which 
would place in one company all the 
workings of credit insurance required 
It is argued 
that such a company could service, on 


by our foreign trade. 


a more satisfactory basis, all the in- 
surance needs of American exporters 
and importers. However, to date, no 


action of this kind has been taken. 

The United States finds itself on the 
threshhold of an expanding foreign 
trade substantially 


the greater part of its history, the 


operation. For 
American economy looked to its in 
ternal sales for more than 90 per cent 
of its market. Today, the situation is 
rapidly changing. The country, if it 
is to maintain its pre-eminent place 
in the economic community of the 
world, must become increasingly ex- 
port-minded. 

Eximbank, as recently as April of 
this year, expressed through its presi 
dent, Harold F. Linder, the impor- 
tance of its credit insurance program 
coupled with its financing capabilities. 
Stressing the need for more effective 
education of American exporters to 
the facilities now available to them 
through the Bank, Linder defined 
its goal: “to place American ex 
porters on a basis of full equality 
with their competitors in other coun 
The further 
expand its scope of operations, both 


tries.” Bank will now 
in the field of short-term and medium 


term financing and in credit insur 
ance, including commercial and political 
guarantees. 

International credit insurance facili- 
ties, particularly as a help to under- 
developed countries, has been sug- 
gested this month in a special United 
Nations’ report. Proposed by six ex 
perts, a “Development Loan Fund” 
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to insure primary producing coun 
tries against wide fluctuations in pro 
ceeds from their commodity exports, 
will be considered during the May 
meeting of the United Nations Com- 
mission on International Trade. 
Foreign trade soon will exceed in 
economic importance the 
transactions of nations. The 
volume of international transactions 
will demand the creation of new ma- 
chinery to reduce financial risk and 
simplify transactions. Most nations 
will be forced to create new banking 
insurance mechanisms to help meet 
this new demand. 


domestic 
most 


A properly con 


ceived plan by an international or 
ganization, given the cooperation and 
support of national governments, could 
create an insurance and banking mecha- 
nism which could successfully meet 
the problem and actually reduce the 
cost to traders, removing much of the 
“loss” from the political hazard and 
making easier the insuring of foreign 
commercial risks. Trade is a major 
contributor to and 
stability. An international export in 
surance scheme backed by the trad- 


peace economic 


ing nations of the world would be a 
real toward 
and security. 


step permanent peace 


[The End] 
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HIGHER AIR FATALITIES ENVISIONED 


A leading life insurance underwriter has expressed concern as to 
whether the trend toward larger, faster and more powerful aircraft 
might not result in a higher fatality rate among air passengers and 
crewmen. 

Harry F. Gundy, vice president for underwriting of the Sun Life 
Assurance Company of Canada, Montreal, said underwriters are also 
concerned about the danger of cosmic radiation when the travelling 
public begins to use supersonic aircraft. Mr. Gundy, whose remarks 
appeared in a release of the Institute of Life Insurance, indicated that 
cosmic radiation “becomes much more intense with increasing altitudes 
and, before the introduction of supersonic flight, there must be more 
assurance to the public that it will involve no radiation hazard either 
to passengers or crew.” 

Speaking at the 25th annual meeting of the Institute of Home 
Office Underwriters, Mr. Gundy pointed out that, with the increasing 
use of jet aircraft of greater carrying capacity and with greater 
demands on air lanes, the fatality rates have increased yearly since a 
low point in 1957. “The number of fatal accidents per 100,000 aircraft 
hours has tended downward, but the number of fatalities per accident 
has increased.”” Nevertheless, he said, “insofar as scheduled airline 
passenger flying in the United States is concerned, the hazard for life 
insurance is negligible,’ provided that the accident rate does not 
materially increase. 
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How We Can Improve 


Qur Automobile Claim Practices 
By R. NEWELL LUSBY 


The author, vice president of the America Fore-Loyalty Group, de- 
livered this paper at the 84th annual meeting of the American Bar 
Association, Section of Insurance, Negligence and Compensation Law. 


HEN OUR COMMITTEE CHAIRMAN asked me to partici- 

pate in this panel discussion I accepted readily, looking upon it 
as an opportunity to tell my brothers of the plaintiffs’ bar what they 
could do to improve automobile claim practices. I had _ scarcely 
roughed out my plan of attack when the Chairman told me that the 
idea was not to attack the adversary, but rather to engage in some 
critical self-analysis. I know of no more difficult task than honest, 
objective critical self-analysis. In spite of the difficulty of the task, I 
think that approach is a sound one and I propose to make a serious 
effort to engage in some constructive critical analysis of the activities 
of those of us who are identified with the insurance business. How- 
ever, a thorough understanding of what we do and what we fail to do 
can be arrived at only by an examination of the environment in which 
we work. John Donne wrote, “No man is an island.” That observation 
is as accurately applied to those of us in the insurance industry as it 
is applied to man in general. We affect and are affected by the 
actions of the courts, the plaintiffs’ lawyers, the defendants’ lawyers 
and the doctors. If, therefore, I appear from time to time to depart 
from the assigned line of introspective study, be assured that I do it 
only to make clear the bases of the actions which I believe to be 
necessary if we, in our part of this society, are expected to act or 
react in the manner which is best designed to serve the public interest. 


Meaning of ‘‘Improve”’ 


The question before the forum is, “How can we improve our 
automobile claim practices?” The key word, I believe, is “improve” : 
and as I contemplated that word, I came to the realization that we 
were possibly confronted at the outset with a problem in semantics, 
because “improve” has many meanings. I suppose that in the view 
of some, we would be improving claim practices if we could devise 
ways more efficiently to frustrate the efforts of all plaintiffs and all 
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plaintiffs’ lawyers. But certainly in 
a forum erected within the framework 
of this great professional society we 
must take a more catholic view of the 
meaning of the term. We must set 
aside the narrow self-interest of each 
of us and turn our attention to that 
frequently-used but infrequently-un 
derstood term, “the public interest.” 
I sincerely believe that unless we of 
the legal profession view more ser 
iously our public responsibilities, un 
we and means of 
more promptly and efficiently doing 
substantial justice to those who are 
parties to the tort-claim processes, we 
radical 
the re 
society 


less devise ways 


are going to bring about a 
change in the law governing 
lationships of members of our 
and that that change will ultimately 
inure to the benefit of neither our 
profession nor the public. Accordingly, 
I believe today we should be directing 
our attentions to ways and means 
whereby we can more efficiently and 
more expeditiously do justice to both 
plaintiffs and defendants in the tort 
field. With that view in mind, then 
let us turn to specifics. 


Elements of Justice 


The doing of justice in any tort 
matter involves certain distinguishable 
elements. First, there is a determina- 
tion of the facts out of which plaintiff's 
injury or alleged injury arose. Second, 
there is an examination of those facts 
within the framework of the principles 
of law which determine the liability 
of the defendant to the plaintiff, and, 
third, there is an examination of the 
consequences of the injury to the end 
that we properly may assess the dam 
ages to which the plaintiff is entitled. 
Let’s turn our attention first to the 
techniques and methods whereby we 
determine the facts. We who are 
experienced in this field know that 
facts in tort cases, and most particu- 
larly in automobile cases, are much 
like snow on a late spring day. Of a 
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morning we look from a window and 
see snow on the ground, but by the 
time we've had our morning coffee 
the sun has and the has 
begun to vanish. If we would collect 
that snow, we cannot wait to drink our 
We must get about 
the collection as soon as we see the 


risen snow 


morning coffee. 


snow on the grourd, for if we tarry 
long over the coftee the snow will 
have vanished. So it is with the facts 
in an automobile case. If investiga- 
tion is delayed, the facts become ob- 
scured. Recollection is dimmed with 
the passage of time and obscured by 
outside influences brought to bear upon 
the memory of the witness. Our first 
assignment then is to get out quickly 
and gather the facts. And I say “our 
assignment” advisedly, because if it is 
truth and justice which we seek, the 
facts are not subject to change and 
they are identical whether gathered by 
the plaintiff or gathered by the de 
fendant. If it is justice that we seek 
to do, it is in the public interest to 
gather those facts and make them 
known to all concerned. To my col- 
leagues on the insurance industry 
side of the table, I say that we are 
derelict if we permit our people in 
the field to dally and tarry over their 
coffee and not undertake the investi- 
gation of an accident as quickly as 
it is possible to undertake that in- 
vestigation. I speak of a dereliction 
not of theory but of practice, because 
in reviewing files within my own 
organization I find that my investi 
gators too often permit accident re- 
ports to rest in their offices too long, 
before they get out interviewing the 


parties and witnesses and examining 


the scene of the accident. With equal 
the 
you serve not the pub- 


candor I friends of 
plaintiffs’ bar 
lic interest when, a case having come 
into your hands, you act to prevent 


Say to my 


the progress of investigation by the 
company representative. I am not so 
naive as to believe that you will per 
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mit me to speak to your client, but 
tell me under what the 
shield of justice do you hide when, 
having found a witness who is not 
your client you conceal his identity, 
or you try to prevent him from telling 
me his story? 


corner of 


Let me pose a question. Has the 
time come when we should adopt as 
a rule of ethical practice a require- 
ment that, prior to the conduct of 
negotiations looking toward settle- 
ment, each party shall present to the 
adversary a copy of all statements 
which have been taken from all wit- 
nesses, the names and 
the witnesses having been deleted 
from the copy, but it being under- 
stood that upon the exchange of clos- 
ing papers each shall deliver to the 
other a verified, complete copy of the 
original statement? I don’t know that 
either side of the bar is prepared to 
espouse such a suggestion, but if we 
claim that our negotiations are being 
conducted in good faith and with full 
and honest disclosure of the nature 
of the evidence supporting our cases, 
what objection in principle can there 
be to such a proposal? 


addresses of 


[ think that there is little that need 
be said about the While 
it is true that the law is constantly 
in a state of metamorphosis and what 
we thought to be law may prove upon 
litigation to have something 
other than the not 
counter conflicts of legal theories in 
the disposition of automobile 
accident examining our 
techniques of negotiating settlements 
of claims I think only one thing need 
be said, and that is in the peripheral 
area of the law relating to coverage. 
Our courts constantly are being urged 
to broaden their interpretations of the 
[t is fear that the 
attitudes of some courts will 


here law. 


been 
law, we do en- 
most 
claims. In 


insurance contract. 
liberal 
lead to broadened interpretation of 
policies if some of our coverage con- 
troversies are litigated that leads some 
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claim men to make compromise pay- 
ments in some cases in which others 
believe we should resist payment. All 
of us on the insurance the 
table do not agree that it is wise to 
make settlements which are 
upon consultation of our fears. It is 
my belief that should make no 
payment in a case in which the law 


side of 
based 
we 


in its existing state seems to give us 
protection, and that we should make 
the courts tell us that the law is 
changed before we pay. However, the 
organized bar must realize that a 
continued trend of court decisions 
which, contrary to the intent of under- 
writers, broaden the scope of protec- 
tion afforded by the insurance policy 
will hasten the day when the com- 
panies are no longer prepared to 
continue writing automobile liability 
insurance. The result will be that still 
greater pressure will be brought to 
bear for the adoption of a compensa- 
tion system. As a lawyer, I do not 
favor the adoption of a compensation 
system in the automobile field. On 
the other hand, as an insurance exec- 
utive | do not view the possible advent 
of such a change in our remedies with 
the apprehension that some of my 
colleagues in the practicing bar do. 


Evaluation of Injury 


Now I would like to move over to 
the matter of the evaluation of the 
result of the injury suffered by the 
plaintiff. The result is considered 
from three Without refer 
ence to their relative weight in com- 
plete evaluation, we know there is, 
first, the measurable physical changes 
and cosmetic the the 
healed fracture, the impaired motion, 
loss of sight, loss of hearing and so 
forth. 
medical 
the pain and suffering aspect. 


aspects. 


effects scar, 


Here we rely largely upon 
Second, there is 
We 


have no way objectively to weigh 


evaluation. 


pain and suffering—we reach our own 


conclusion based upon the findings 
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of physical damage done to the plain 
tiff; and here again we rely heavily 
upon doctors’ reports. Finally, the 
results of injury are measured in 
terms of permanent change in the 
plaintiff’s ability to conduct himself 
as he did before the accident, prin 
cipally limitation of earning capacity, 
limitation of ability to participate in 
sports and that sort of thing. Now, 
the information 
bearing upon this inquiry is within 
the control of the plaintiff. In most 
jurisdictions we get about as much 
medical information as plaintiff’s counsel 
wants us to get, so here I think that 


in most instances 


the burden of improving our practices 
rests largely with the plaintiffs’ bar. 
[It would probably surprise some of 
you to know that in certain states we 
cannot, prior to trial, get a medical 
report in any case unless the plaintiff 
wants to give it to us; and in such 
states we see a surprising number of 
cases in which the plaintiff’s lawyer 
If the 
bar recognizes as proper elements of 
advocacy the making of the road for 
the defendant as hard as you can, to 
much you can re 
gardless of merit, this attitude may be 
proper. But if it’s truth you're seek 
ing and if it’s justice that you want 
done, how do you justify a refusal 
to give the man who has the money 
which you want the evidence which 


refuses to give us a medical. 


get as 


money as 


reasonable people must agree is neces 
sary to justify the expenditure of his 
money? 

On the other hand, there are related 
areas in which the defendant’s rep 
resentative can do something to im- 
prove practices. As an example let 
us consider a hypothetical situation 
which we frequently see in the auto- 
field. 
spect to the facts of the occurrence 


mobile Investigation with re- 


has been completed. Police report 
has disclosed to us that the plaintiff 
was removed from the scene of the 


No 


accident with a fractured leg. 
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medical evidence has been received 
from the plaintiff, although plaintift’s 
counsel has told us that the injuries 
consist of a simple fracture of the 
leg which at the time of the discus- 
sion is still in a cast and in the course 
of healing. Eventually plaintiff's 
advises us that the heal- 
ing processes are completed and no 
abnormal Too, 
frequently, I think, the defendant in 
terest refuses to make any offer until 
medical evidence is presented. Are 
there not some such cases in which an 
alert investigator by 
investigation, perhaps by personal ob 
servation, could establish that plain- 
tiff was, in fact, incapacitated by his 


counsel 


results are alleged. 


neighborhood 


leg’s being in a cast? And does that 
not give us sufficient evidence to make 
a proper offer, with the understanding 
that supporting medical evidence will 
be given to us at the time the case is 
closed? Or take the case of the plain 
tiff whose only injury was a facial 
laceration healed with a residual scar. 
Do we really need to insist upon 
medical evidence if the witnesses at 
the tell us that the claimant 
was carried away with a facial lacera 


scene 


tion and we, with our own eyes, can 
see the residual Assuming al- 
ways that plaintiff's demand does not 
include considerations of subsequent 
plastic surgery, | that we 
may in this case open negotiations, 
making a proper offer without the 
formalities of complete medical evi 
hand as a condition prece- 
dent to opening negotiations. I am 
afraid that too often we hide behind 
the asserted need for a medical report 
when we could establish our good 
faith desire to dispose of the claim 
on a proper basis if we were to proceed 
in the manner which I have suggested. 


scarf 


suggest 


dence in 


There are variations on this theme. 
In areas in which we can get medical 
examinations, there are sometimes 
limitations imposed upon the number 


| think that 
1961 


of medicals we can get. 
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reasonable limitations are proper. A 
plaintiff should not be subjected to 
harassment by being called upon to 
submit to repeated physical exami- 
nations unless that call is necessary 
to the determination of the facts. But 
if defendants are limited in the medi- 
cal examinations that they can have, 
then those examinations which are 
permitted should be examinations 
which are likely to lead us to the 
truth. On the industry 
side, I find cases in which we do not 
make detailed and diligent inquiry 
concerning the nature and extent of 
the injury prior to examination by a 
physician of our choice. When plain- 
tiff is offered to us for examination 
we send him to a general practitioner. 
If the general practitioner finds in 
the course of his examination that 
there are neurological involvements 
or orthopedic involvements, then we 
want to send the man to a specialist 
for examination. I criticize the in- 
surance representative if he makes 
what I call a blind examination and 
finds himself in that position. On the 
other hand, I am critical of the plain- 
tiff’s lawyer who, by not giving us 
full medical information, prevents us 
from knowing the essential elements 
client’s complaint and thus 
prevents a proper examination of his 
client. 


insurance 


of his 


In this same area of determining 
the medical claim, I'd 
like to point to another problem. In 
many the 
the examining physician can hardly 
be characterized as an ethically justi- 
fiable one. We have heard it said that 
insurance companies use doctors who 
are defense oriented. If there be such 


aspects of a 


too instances selection of 


companies, they constitute the excep- 
tion and not the rule. It may be said 
that claims executives have but one 
client, their senior management offi- 
chairmen-of- 
and 


presidents and 


They 


cers, 
boards. 
demanding clients who will not tolerate 


are discerning 
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self-deception. If the claims executive 
builds his case evaluation on slanted 
medical evidence, that fact will show 
up sooner or later and senior man- 
agement will demand change. So [| 
think by and large the industry does 
use men who are scientifically and 
professionally honest in trying to call 
the shots as they see them. Now | 
turn to the plaintiffs’ bar and say that 
[ think many of the physicians em 
ployed as witnesses by your colleagues 
much to be desired. The trial 
bar of most urban areas is well aware 
that on the plaintiff’s side we see the 
and 


leave 


same doctors again and again, 
almost tell you in advance 
what questions are going to be asked 
and what the responses are going to 
be. This matter of 
official concern to some of our courts. 
[ am a member of a committee in the 
\ppellate Division, First Department, 
in New York State, to try to do some- 
thing about congestion in our courts. 
At the organization meeting of that 
committee some of our justices took 
note of the fact that there were doc- 
tors who were so regularly in the 
courts as advocates that they felt 
that the medical profession had to do 
something about it. I submit that the 
legal profession has to do something 
about it, too. We must ask ourselves, 
“Are we discharging our professional 
responsibilities when we tolerate our 
colleagues’ using this kind of medical 
testimony, testimony which in many 
instances is little short of perjury?” 

And lest I appear to have 
looked the presence of Dr. Smolik 
on this panel, may I address to you, 


we Can 


condition is a 


over- 


Doctor, some comments about a situ- 


ation peculiarly within your profes- 


sion’s corrective power. In too many 
cases we find that because there is a 
medical payments feature of the auto- 
mobile policy which assures the pa- 
tient’s ability to pay for treatment 
rendered regardless of the outcome 
of the civil litigation, your colleagues 
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are indefensibly over-treating. We see 
the treating physician exaggerating 
the nature and extent of the injuries 
lest he establish a record which proves 
he has over-treated. The insurance 
industry will, I am sure, be happy to 
place in your hands many examples 
of this abuse. 


Nonmedical Evidence 


Now let’s move to that nonmedical 
type of evidence which is necessary 
to evaluate the consequences of in- 
jury. I’m talking about the loss of 
earnings, medical expense and other 
evidence of special damages. Twenty 
years ago if a member of the bar told 
me that his client had lost seven 
weeks from work and that his weekly 
wage was $50, I was perfectly happy 
that statement. Unfortu- 
nately, times have changed and I can 
no longer rely on such representa- 
tions. Please don't protest that I do 
you an injustice—it may be that I 
do some individuals an injustice, but 
unfortunately I do not do the profes- 
sion an injustice when I say that we 
can no longer rely upon such state- 
ments of special damages. Today I 
want documentary evidence. I want 
a statement from the Superintendent 
of Schools or school principal con- 
cerning the number of days a child 
was out of school. I want a written 
statement from an employer of the 
time and wages lost by the claimant. 
Moreover, frequently I am going to 
verify those statements. If you have 
nothing to conceal, you should have 
no objection to furnishing those things 
to me, nor to my verifying them. I 
know this offends some of my col- 
leagues of the plaintiffs’ bar. They 
say it’s bad enough that I won’t take 
their word for the time that their client 
lost from work or school or the time that 
their client was in the hospital, and that I 


to accept 


insist upon documentary evidence, but 
when I go behind that and seek to 
verify the documentary evidence, I 
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insult them. Unfortunately, I have to 
do it in many instances. Justification 
for my position? Well, for four years 
we have had in Kings County, New 
York, a Judicial Inquiry which has 
directed its attentions to the negli- 
gence field and some of the things 
that have been disclosed by that in 
quiry would shock you. We have 
similar disclosures developed by other 
inquiries in New York, Chicago and 
other cities. We have found cases in 
which what purports to be a medical 
report from a doctor, a statement of 
lost time and lost wages from an em- 
ployer—statements furnished to us by 
members of the bar—proved to be 
forgeries. In one instance that many 
of you have read about in Kings 
County, it was found that a plaintift’s 
lawyer there had been furnishing med 
ical evidence on the letterhead of a 
doctor who had been dead for several 
years. He had been furnishing em- 
ployment information on letterheads 
from nonexistent firms. Now you 
can’t expect me to decline to seek 
verification of this type of evidence 
when the bar has not wholeheartedly 
accepted responsibility for purging 
itself of people who engage in these 
practices. In effect, the bar has said 
there are among its members those 
who will present fraudulent evidence 
and, as a general proposition, the bar 
has not initiated a militant crusade 
against these men. Therefore, we in 
the insurance industry must, in the 
discharge of our responsibility to 
safeguard the public money in our 
hands, verify evidence of this type, 
particularly in those areas where we 
know that continued practices of this 
type are tolerated. 


Now let us assume that we have 
gathered all of the information con- 
cerning the occurrence out of which 
the claim arises, we have all our med- 
ical evidence, and we have decided 
that this is a case in which money 
should be paid. What about the con- 
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duct of the negotiations through which 
we hope to arrive at a mutually ac- 
ceptable price tag on this case? | 
think that parts of 
industry have a glaring deficiency, 
and that is the refusal to make reason- 
able offers. If I were on the plaintiff's 
side of the bar, nothing would drive 
me to the filing of a lawsuit more 
quickly than being offered a ridicu- 
lous sum. I would consider it as evi- 
dence of lack of desire to arrive at a 
negotiated settlement. Let me give 
you an example of what I’m talking 
about. I was in Georgia visiting with 


some insurance 


a friend of mine who has been repre- 
senting insurance companies for a 
great many years. He showed me a 
letter he had received from an insur- 
ance company licensed to do business 
in that state. The letter said, “Dear 
Mr. So-and-so: We have decided as 
a matter of policy we will pay no more 
than X dollars in any death case with- 
out the case having gone to trial.” 
(And the “X” was a disgracefully 
low figure.) I am happy to say that 
my friend, the defense practitioner, 
responded by saying, “You have the 
right to make policy, but I have the 
right to select my clients so you get 
somebody else to try your lawsuits 
down here.” To those of the insur- 
ance claims fraternity who adopt arbi- 
trary attitudes of that type, those who 
force litigation, I say you are a Judas 
Iscariot to an honorable industry. To 
the industry I say, we must make 
reasonable offers and make them as 
promptly as the development of our 
file permits us to make them. Now, 
what’s the other side of that coin? 
I think that the plaintiifs’ bar has an 


obligation to accept reasonable offers. 
I’m not going to make reasonable 


offers to any lawyer who uses my 
offer as nothing but the floor from 
which he is going to negotiate up 
ward. There must be some time when 
I make an offer to him which is a 
sensible offer which he should accept 
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at the outset. If I find out, as I do 
find with many plaintiffs’ lawyers, 
that you really aren’t interested in 
accepting any initial offer that I make, 
that you are interested only in getting 
more than I am prepared to offer at 
the outset, then our negotiations are 
going to be a waste of time for both 
f us. I have had long sessions with 
my colleagues in New York City on 
this score, insisting that they make 
reasonable offers and they come back 
to me and say, “We want to show 
you the record on what’s happening 
here. We never go into pretrial and 
have the negotiations open at any 
point lower than the highest offer 
we have already made.” Understand- 
ably, then, some of my people question 
my judgment when I insist upon their 
making reasonable offers. 


Plaintiff's Attorney Unneeded 


Now I want to move to a corollary 
to what we've just been talking about 

the obligation to pay and to accept 
the proper amount—and address a 
question to the plaintiff's bar. That 
question is : “Aren’t there some cases 
in which a plaintiff’s lawyer should 
say to his client or prospective client, 
‘You do not need me. You have been 
dealt fairly with and the money that 
has been offered to you is a fair and 
just offer. As an honorable practi- 
tioner, I am not going to get into this 
case and end up taking some money 
for doing nothing which inures sig- 
nificantly to your benefit.’” There 
are cases in which you, as plaintiffs’ 
lawyers, just can’t justify running up 
a bill on the basis of the additional 
benefit you may reasonably expect to 
bring to the client. I cite an example 
taken from a speech recently delivered 
by a plaintiffs’ lawyer. Last February, 
Mr. Robert A. Collins addressed the 
Michigan Adjusters Association at 
convention in Flint. His 
subject was “Pitfalls in Negotiating 
with Claimants and Attorneys.” In 
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fairness to him, I must say that he 
made many valuable suggestions. But 
let me give you a quotation from his 
speech illustrative of the thing that 
I’m talking about. Under the heading 
“Don’t Fail to Make Frequent Fol- 
low-up Contacts”, Mr. Collins had 
this to and I quote from the 
transcript of his speech: “I can recall 
an interview with a young business- 
man who informed me that he had 
previously arrived at an agreement 
with the adjuster to settle his claim 
for injuries for $3,000. This agree- 
ment climaxed a well-conducted ne- 
gotiation on the part of the adjuster. 
He was to have delivered the draft 
on a certain Tuesday evening. Through 


Say, 


oversight he failed to do so, and when 
[ called the adjuster two days later 
to inform him of my interest in the 
case, he was, to say the least, thunder- 
struck. His company was also some- 
what thunderstruck when some four 
months later they authorized a draft 
made payable to myself and my client 
in the amount of $4,900.” Now I think 
[ may safely assume that in conformity 
with customary practice, Mr. Collins 
took out of that $4,900 not less than 
33% per cent—$1,633. His client 
netted $3,567, an improvement of the 
client’s position of $567. But did Mr. 
Collins earn $1,633 by getting his 
client the additional $567? Was this 
not a case in which Mr. Collins should 
have said to his client, “The price 
which you have agreed to, $3,000, is 
a reasonable one. Of any amount I 
get over and above that most will go 
into my pocket and not yours; I'll be 
happy to call up the adjuster and find 
out why, although he promised you 
the draft on Tuesday, it hasn’t ar- 
rived today, Thursday, and I think 
[ submit 
that this case represents one in which 


you will get your money.” 


for no significantly useful service per- 


formed, the plaintiff's lawyer has 


materially increased the base cost of 


insurance. It is this thing 
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type of 


which is hastening the day when 
there won’t be any more 334% per cent 
in automobile cases. 


Purpose of Rules Revision 

I hope as you review what I have 
had to say, you'll realize that I be- 
lieve that responsibility for improve- 
ment lies with both sides. We must 
face up to our public responsibilities 
to see that even-handed justice is 
done. We should remind ourselves 
that it has been but a quarter of a 
century since we formally acknow- 
ledged that the trial of lawsuits no 
longer involved principally the use of 
When the federal rules 
revised back in the middle 30’s and 
we first got into pretrial practice and 
procedure, we restated our belief that 
the fundamental purpose of the law is 
to do justice—to seek the truth. We 
acknowledged that over the years 
that objective had been obscured and 
that we had been giving more atten- 
tion to techniques of trial than we 
had to the purpose of the trial. We 
inaugurated new procedures which 
were designed to eliminate those 
practices and procedures which tended 
to obscure truth and torture justice. 
We established a new device to nar- 


wits. were 


row issues to be tried and to bring 
about full disclosure, so that the par- 
ties could have the greatest likelihood 
of disposing of their controversies 
without ultimate resort to trial. If 
we truly believe that this is a sound 
purpose and if we work diligently 
toward that purpose, I think we can 
improve our practices; but if we 
doubt the wisdom of that purpose, if 
we secretly believe we should still be 
employing the devices of negotiation 
and trial which prevailed in a day 
when the purpose was not to arrive 
at truth but rather to advance the 
interest of a party to a controversy 
regardless of the merit of his posi- 
tion, then I submit that nothing that 
we do can properly be characterized 
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as improvement of claim methods for ment of the chances of arriving efh 
we will not have achieved improve- ciently and expeditiously at truth 


ment as I defined it at the outset of and justice. [The End] 
these remarks, that is, the enhance- 


SOCIAL BENEFIT EUPHORIA 


Most Americans today are the unwitting victims of “social benefit 
euphoria’—an abnormal or exaggerated sense of well-being about 
social security—according to E, J. Faulkner, president of Woodman 
Accident and Life Company. Speaking in New York before the 
annual meeting of the Association of Life Insurance Medical Direc 
tors of America, Mr. Faulkner said that “most Americans think of 
social security in terms of private insurance; that they who are taxed 
to support it believe they are paying a premium to provide a pension 
for their own old-age. 


“They suffer from the delusion that somehow the government 
can provide life insurance, annuity, and health insurance benefits 
cheaper and better than can private insurers. Despite these deeply 


ingrained misimpressions, as our salesmen rediscover every working 
day, nine out of ten people cannot tell you to what social security benefits 
they are or potentially will be entitled to or what tax they are or will 
be paying for them.” 

History proves that insurance and medicine have always sup 
ported sound social security programs for America, he added. Dis 
tinguished representatives of the profession and the industry were 
among those who helped formulate the Social Security Law in 1935 
and have advised concerning its administration ever since. 

Turning to the subject of health insurance for the aged, Mr. 
Faulkner said that “it has been alleged that private health insurance 
and the private practice of medicine are not competent to meet the need. 

“No one denies that older people are disabled more than younger 
people but this does not establish that older people are unable, as a 
class, to meet the costs of their health care. Evidence of their capaci- 
ties indicates the contrary. In fact many older couples are better 
able to meet these costs than are their children who are still raising a 
family and paying off the mortgage. 

“For that minority of older people who cannot pay their health 
care costs, in addition to previously established assistance media, both 
public and private, we now have the funds made available by the 
Kerr Mills bill, PL 86-778, enacted in 1960. 

“Health care costs have risen but this is because of general infla 
tion which has increased the cost of nearly everything else and 
because today thanks to the scientific progress of medicine the quality 
of care is immeasurably better than even 20 years ago. 

“To allege that the means of financing health care through private 
insurance do not exist is to deny that which is a matter of public 
record. No business has achieved a better record than health insur 
ance in moving effectively to meet a public need.” 
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Stop Filling Out Insurance Forms! 


By DAVID LEIGH RODGERS, M. D. 


Dr. Rodgers’ article is reprinted by permission of 
Medical Economics, copyrighted 1961 at Oradell, N. J. 
It appears here as representative of a medical point of 
view which insurance spokesmen may wish to answer. 


I ECENTLY, through no fault of my own, I helped bring on a 

cardiac neurosis. At a patient’s request, I filled out an insurance 
form and mailed it in. He happened to be insured by the company 
that employed his sister—and she was the one who processed the 
claim. Later she came to my office, waved the form in my face, and 
demanded: “How come you told my brother not to worry? You say 
here that he has a severe cardiac decompensation ?” 


[ explained it was important to allay her brother’s fears. I tried 
to enlist her cooperation, but I apparently didn’t succeed. Ever since, 
my patient’s symptoms have been aggravated by distrust and fear. 

\n unfortunate coincidence? Yes—but also the kind of thing 
that’s bound to happen when a physician gets involved in his patients’ 
contracts with third parties. Too often today, the insurance carrier 
intrudes between me and my patient, pressuring both of us to settle 
for less than the best medical care. 


Because of that third party, patients have asked me to falsify 
reports on dates of treatment and fees charged. They have urged me 
to postpone needed treatment. They have urged me to give unneces- 
sary treatment. Just the other day, a patient I’d hospitalized for a 
bad disk said to me: “Doctor, you must put me in traction. My 
insurance doesn’t cover this illness unless I’m in traction.” 


If you've had many experiences of this kind, you know how dam 
aging they can be to the doctor-patient relationship. They give you 
the choice of (1) going against your patient’s economic interests, or 
(2) perjuring yourself and practicing second-rate medicine. Either 
way, your conscience hurts. 

Don’t get me wrong. I’m not against medical insurance. I’m in 
favor of any plan that helps patients meet the cost of medical care. I 
wouldn’t begrudge the time my aide and I spend completing insurance 
forms if I felt we were doing something constructive. But I’m con- 
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these 
the 
very forces that threaten to destroy 
the best kind of medicine. 

Certainly the 
medicine today is regimentation. In 


vinced that when we fill out 
forms, we're collaborating with 


greatest threat to 
the face of this threat, every physician 
must stand ready to fight for his in 
dependence—not only from 
ment control, but from all 
nonmedical intrusion 
self and his patient. I, 
ready to fight, and I hope that thou- 
sands of doctors all over the country 


govern 
forms of 
between him 


for one, am 


will join me. Here’s what | 


to do: 


pri pe se 


[ propose to send each of my pa 
tients, upon completion of treatment, 
form letters. The first will be 
addressed directly to him. This letter 


two 


will read as follows: 
Dear 

If I am to give you the first-class 
medical care you have every right to 
expect of me, my dealings with you 
must be with you alone. To you alone 
will 1 make my medical reports. 
From you alone will I accept pay- 
ment. And I will reject any entangle- 
ment that to put financial or 
other considerations ahead of your 
medical welfare. 


tends 


While I strongly favor your having 
protection against medical expenses, 
I must decline to divulge any infor- 
mation about you to your insurer or 
to any other outside party. If I am 
to be your doctor in the best sense, I 
must refuse to police you, judge you, 
or act as your notary public. Your 
relationship with me is confidential, 
and in my dealings with you | will 
not by-pass you. I am therefore pro 
viding the following information for 
your use; 


Your name 
Diagnosis 
Treatment 
This information, together with my 
statements of ren- 


fees for services 


Insurance Forms 


dered and your report on the cause 
and duration of disability, should be 
adequate for processing any claims 
you submit for medical expense. You 
this information, with 
or without the enclosed letter, to your 
insurer, whose contract is with 
not with me. 


may forward 


you, 


[ hope that by 
sponsibility to you, I may strengthen 
our relationship and so be better able 
to tend to your medical needs. I'll be 


happy 


affirming my re 


to answer any questions you 
may have. 
Sincerely yours, 
David 
The second 
the first) 
insurer. 


M.D. 


( enclosed 


Leigh Rodgers, 
with 


the 


letter 
will be addressed to 


[t will read: 
Dear 

In keeping with what I consider 
my responsibility to my patient, I 
have given him a report on my diag 
nosis and treatment. He has all the 
other information you may need for 


processing his claim. I would appre- 


ciate your going directly to my pa- 


rather than to me, for such 
information. For me to deal with my 
patient’s insurer is not only inappro- 
priate (since I am not a party to your 
contract with him) but against the 
dictates of good medical care, which 
must be exclusive and 
confidential doctor-patient relationship. 


tient, 


based on an 


By dealing directly with my pa- 
tient, you will be fostering the kind 
of quality medical care that means 
better health for the insured and bet- 
the insurer. My 
patient in turn will feel free to call 
on me for any further information 
you may need from him. 


ter business for 


Sincerely yours, 
David Leigh Rodgers, M. D. 
Will these 
problem ? 
most 


two letters solve the 
Probably not. I expect 
insurers will object. So I’m 
prepared to reiterate my stand in per- 
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sonal letters to each of them. I’lladd_ this evil custom of vouching for our 
that if my patient is suspected of patients. 
fraud, I'll be glad to testify in court, When I broached this idea at a 
with lawyers for both sides present. medical meeting a couple of years 
That's the only time I think a physi- ago, it sounded too radical to my 
cian should become involved in his colleagues. Since then, some of them 
patient’s dealings with a third party. have come around to my way of 
I'll be willing to follow through thinking. As one of them said re- 
with any number of personal letters cently: “It’s time we declared war 
before I give up. And I will give up, against all third-party interference 
of course, if I find that my stand with the practice of medicine.” I be 
might hurt the patient financially. lieve my plan offers all of us a good 
But if enough of us doctors take a_ way to fire the first gun. [The End] 


similar stand, we can do away with 


LIFE INSURANCE RESOLUTION 


\n industry statement on improper policy replacements has now 
been approved by the boards of three major life insurance associa 
tions: the Life Insurance Association of America, the American Life 
Convention and the National Association of Life Underwriters 

The resolution as now approved by the three organizations reads 
as follows 

‘Be it resolved that it is rarely to the best interest of a policy 
holder to surrender or lapse an existing policy of permanent life insur 
ance and replace it with new life insurance. Among the reasons why 
such action may be detrimental to the policyholder are the following: 


“1. Since the heavier initial costs of writing the insurance are 
charged against the premiums paid in the earlier policy years, the 
replacement of an old policy by a new one means that the policyholder 
must pay these costs twice. 

“2. The attractiveness of a life insurance policy as an investment 
increases as the policy grows older. 

“3. In many existing policies, disability benefits and provisions 
for installment payments and annuity incomes are more attracti\ 
both to the beneficiary and to the policy owner than those available 
In new policies. 


‘4. The new policy may have the effect of reinstating the period 


during which the poli y may be contested by the company. 
c 


>. Life insurance policies provide a unique medium for a safe 
and systematic method of saving. Replacements may involve the 
sacrifice of these advantages. 

‘In view of these potential disadvantages, if replacement is sug 
gested, the policyholder should insist upon a written and signed 
proposal setting forth all the facts and comparing the relative benefits 
under the two policies. He should then submit this written statement 
to both the company whose policy is proposed to be issued and the 
company whose policy is to be replaced, with a request for their com 
ments and analysis.’ 
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INN EGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 


NEGLIGENCE REPORTS 


Sovereign Immunity— 
Insurance Waives Immunity 


In this ruling on an order granting the 
plaintiff discovery of the defendant 
state agency's liability insurance, the 
Michigan Supreme Court held that the 
existence of insurance was material to 
the drafting of a cause because the 
agency's immunity was waived insofar 
as it was insured. Michigan. 


Suit for personal injury was initi 
ated by the infant plaintiff against a 
i the Board of 
Regents of the University of Michi 
\t com 
mencement of the suit, the plaintiff 


hospital governed by 
gan, an agency of the state. 


filed a petition for discovery, asking 
that the board be compelled “to pro 
duce its policy of liability insurance 
for 
the 


the inspection and examination by 
plaintiff.” It ' 
the circuit judge on the theory that 
the policy of insurance might possibly 
constitute evidence that the defendant 
had waived its immunity from liability 
to the extent of the insurer's obliga- 
tion. This from the 
followed. 


was so ordered by 


appeal order 


Negligence 


Pe 


Bee 


a 


4 é 


xD 


ee aa, 
SL 
0 “ke 
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Justice Black of the Michigan Su 
preme Court wrote the majority 
opinion, affirming the discovery order 
as well within the discretionary power 
of the trial court: “[W]hen an ap 
parently immune public body is sued 
on allegation of tort liability the plain 
tiff must allege facts which, if true, 
the standard posture of 
such body that ‘no court can hold us 
liable. In a word, a part of the plain 
tiffs burden is that of duty to plead 
and prove some status which legally 
impairs the defendant Board’s seem 
ing exemption.” 


overcome 


Concluding a compendious review 
of prior rulings upholding the sover 
eign immunity of the board, the court 
confirmed the board’s exclusive power 
to waive immunity—by implication as 
If the 
securing of liability insurance is not 
such a waiver of immunity, “then we 
must instead attribute to an unusually 
exalted group of constitutional officers 
the intent solely of awarding some 
politically influential insurance agency 
a fat and steady premium account for 
insuring the Board and the University 
against risks which do not exist.” 


well as by express resolution. 


A dissenting opinion by Justice 
Carr protested that “[c|ounsel appar 
ently base their argument the 
theory that such immunity is a matter 
of defense, but such the fact. 


787 


on 


is not 





lf immunity exists there is no cause 
of action.”” It was the opinion of the 
dissenter that the the 
Board had no power, expressly or im 
pliedly, to abrogate or abridge the 


Regents of 


immunity by any authority vested in 
them by the legislature—Christie v 
Board of Regents of the University of 
Michigan. Michigan Supreme Court. 
September 22, 1961. 13 NEGLIGENCE 
Cases (2d) 404. 


Contractor Damages Gas Main— 

Municipality's Liability 
A contractor doing work for a munici- 
pality which reserved the right to control 
every detail of the work and to dis- 
charge employees of the contractor was 
liable for injuries arising from his fail- 
ure to locate the gas mains before 
excavating; but so was the municipality 


liable by virtue of its exclusive control. 

Minnesota. 

This action was brought by a prop 
erty owner for damage to his base 
ment from an explosion of gas. The 
gas leaked into the basement from a 
main which had been broken by the 
defendant contractor in the course of 
excavating a trench for the installa 
tion of curbs and gutters on the street 
in front of the plaintiff's residence. 
The city’s contract with the 
pendent contractor provided that: 


inde 


“The Contractor undertakes to in 
demnify and save harmless the City 
The City shall have the 

right to control detail of the 
work, whether by the Contractor or 
by a Subcontractor, and shall have 


every 


the right to require the Contractor to 
discharge any employee on the work 
whom it may deem objectionable. 
“The Contractor shall preserve and 
protect all properties of public utility 
companies or municipalities, 
conduits, 
The Engineer shall co 


such as 


pole lines, gas or water 
pipes 
operate in locating the above men 
tioned properties, but it shall be the 


responsibility of the Contractor... .” 
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It was also stipulated that the con 
tractor was to take out and maintain 
liability insurance in certain speci- 
fied amounts. 

At the incidence of the suit, the city 
tendered the defense to its contractor 
and surety company, both of which 
declined. The city then interposed 
a separate answer to the complaint 
instituted a third-party claim 
against the surety company on the 
ground that any liability attaching to 
the city through the contractor’s neg- 
ligence was covered by the bond. The 
surety company denied that the con 
that 


ocCa- 


and 


tractor was negligent, denied 


their bond covered damages 
sioned by negligence other than the 
contractor’s and alleged that the dam 
ages arose from the negligence of the 
city \ 


framed by the city against the con 


cross-complaint was also 
tractor for indemnity by terms of the 
contract in the event of liability 
charged to the city. 

The jury found all defendants neg 
ligent except the company providing 
the machine (and an operator) which 
actually cracked the gas main. The 
court concluded from the verdicts that 
the city was not entitled to indemnity 
from either the contractor or the 
surety company. 

On appeal the city contended that 
it was not negligent as a matter of 
law. The court did not 
agree, because the contract explicitly 
provided that the city control every 
detail of the excavating operation. 
However, the court found it an 


supreme 


“imes 


capable” conclusion that the city was 
the 
tractor, again by the explicit terms of 
The contractor's duty 
the gas and water pipes be 


ines 


entitled to indemnity from con 
the contract. 
to locate 
fore excavating 
capable, together with a common-law 
reasonable 


was likewise 


duty upon it to exercise 
care not to injure adjacent property 
owners. Thus the city was liable by 
virtue of its control of the operation, 
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and the contractor was obligated to 
indemnify the city. The action by the 
city against the bonding company was 
properly dismissed at trial since “the 
purpose of the bond was not to pro- 
tect the obligee therein against lia 
bility for damages arising because of 
negligence in the contractor’s per 
formance of the work.’—Devries v. 
City of Austin et al. Minnesota Su 
preme Court. September 8, 1961. 13 
NEGLIGENCE CAsEs (2d) 359. 


Dog-Bite Injuries— 
Release a Mutual Mistake 
A jury finding that neither the insur- 
ance adjuster nor the injured claimant 
contemplated serious complications to 
the injury when executing a release and 
that more commensurate damages 
should be assessed was the result of a 
proper submission and voided the re- 
lease for mutual mistake. lowa. 
The plaintiff was a near neighbor 
of the defendants in Waterloo. On 
September 11, 1958, the defendants’ 
collie into the plaintiff's yard 
with a 20-foot iength of chain on his 
collar. The plaintiff attempted to fend 
the dog away small 
children the dog her, 
inflicting bites on the right arm and 
left leg and 
clothing. A treated her in 
juries that same day and the two days 
following, after which he told her that 
she need not return for any further 


ran 


from several 


and attacked 
tearing the plaintift’s 
dc ctor 


treatment. 


\n adjuster for the defendants’ in 
surer contacted the plaintiff, before 
her doctor had told her she need not 
return, and had her sign a release for 
a consideration of $16.42—$10 for the 
torn clothing, $6 for her trouble, and 
12¢ for transportation. The adjuster 
also picked up the doctor’s bill for 
$19. He told the plaintiff to wait a 
few days before returning the release 
until it positively determined 
that the dog was not rabid. She did 
everything as the adjuster had in 
structed her. 


was 


Negligence 


In February of 1959, the plaintiff 
was hospitalized for 15 days by an 
orthopedic specialist, who operated 
on her left knee, removing the inner 
meniscus as well as a cystic area over 
an important ligament in the knee. 
This specialist testified 
opinion, the attack by the dog, caus- 
ing the plaintiff to twist her knee, 


that, in his 


to the condition which he 
sought to remedy by the operation. 
He estimated that the plaintiff had 
seven per cent permanent disability 
in the knee. 


gave rise 


A jury awarded the plaintiff $3,344.40 
with the that the re 
lease was founded on a mutual mis 


Appeal 


determination 
take. was perfected to the 
present lowa Supreme Court, assign 
that the 
plaintiff had failed to plead a cause 
that the plaintiff had failed 
to show proximate causation attributable 
to the defendants; and that the plain- 


ing three principal errors: 


of action; 


tiff had executed a valid release. 
The court ruled first that the plain- 
tiff had proceeded on the sound basis 
of Section 351.28 of the 1958 Code 
that, the defendants had 
not challenged the action the 
close of the evidence, the plea was 


and since 


until 


to be liberally appraised as to intend 
ment, “even to implications,” the court 
declared, “regardless of technical ob 


jections or informalities.” 


The the plaintiff's 
medical witness that some sort of jolt 


testimony of 


or strain is the ordinary cause of his 
patient’s knee injury was, in the opin- 
ion of the court, sufficient to warrant 
submission of the issue of proximate 
cause to the jury. This done, the jury 
resolved for the plaintiff. 


With the 
court noted that the plaintiff was a 
woman of limited education who had 
no experience with the panoply of 
the law. Both she and the adjuster 
were mindful of her physician’s clean 
bill of health when they drafted the 
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release. The nominal amount of con 
sideration under that release convinced 
this court that any complication in 
the plaintiff's wounds was not within 
the insurer’s contemplation, nor the 
plaintiff's—although she testified that 
she limped continuously from the time 
of the incident, and that “|m]y knee 
started hurting immediately after the 
dog bit me.” 


\mong the numerous corroborative 
sources cited by the the 
liberal treatment of the 
courts was 71 A. L. R. 2d 


court for 
releases in 


156: 


“However, while attorneys for re 
leases have executed great ingenuity 
in spelling out in detail the intention 
to give up all rights, known and un 
known, past, present, and future, the 
attitude of many courts appears to be 
that the matter should be treated on 
a broad equitable basis, and, conced 
ing that the terms of the release may 
be evidentiary of the actual intention 
of the parties, those terms should not 


be given controlling effect, no matter 


how explicit they may be. 
Judgment for the plaintiff for 
$3,344.40 was affirmed.—AXeed v. Har- 
vey et al. lowa Supreme Court. Au- 
gust 15, 1961. 13 NEGLIGENCE CASES 


(2d) 255. 


AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Financial Responsibility Law— 
Florida Statute Constitutional 


The Florida Supreme Court upheld the 
state's financial responsibility law and 
its requirement that security be de- 
posited prior to and regardless of any 
judicial finding of liability. The court 
thought the law to be in the highest 
public interest with nothing arbitrary 
or unreasonable about it. Florida. 
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The plaintiff secured an injunction 
restraining the State Treasurer, ad 
ministrator of the state’s Financial Re 
sponsibility Act, from enforcing the 
provisions of that Act against him. 
On December 9, 1960, the chancellor 
decreed that the Act (Section 324.021 
et seq.) unconstitutional, 
violative of the Fourteenth Amend 
ment of the Constitution of the United 
States. 
strained the defendant from revoking 
the plaintiff’s and 
automobile registration, the sanction 
the statute. This 
was joined with another, a suit for the 


was being 


The order permanently re 


driver's license 


provided by case 
return of a security deposit made in 
compliance with the disputed law, and 
submitted to the supreme court. 

The court reversed the chancellor's 
order and affirmed the constitutionality 
of the Act: 

“There is certainly nothing unrea 
the content and pur 
pose of the act; it recognizes the right 


sonable about 
of every one to own and operate an 
automobile on the public highways 
so long as done with due considera 
tion to the rights of others. 

More than forty years ago this court 
held that an automobile was a dangerous 
instrumentality. Certainly 
there is no better proof of this state 
ment than the casualty reports pub 
lished daily. These alone are sufficient 
to warrant strict rules and rigid en 
forcement of them to reduce deaths 
and property damages and make the 
highways a safer place for those who 
provide and use them.” 

Of the proffered objection that the 
law provides for no kind of judicial 
hearing or appeal, the court declared: 

“In answer to this question it may 
be said at the outset that revocation 
of one’s automobile license is not a 
peremptory act but is done after the 
commissioner [State Treasurer Larson] 
has a full report of the accident. 
When all [sections of the statute| are 
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explored, it appears that there are 
numerous the law by 
which himself from 
the inconvenience of having his auto 


within 
relieve 


means 
one can 


mobile license revoked.” 


The court upheld the Act and re 
marked on the plaintiffs’ attempt to 
impeach its validity in this manner: 
“In every assault on an act like that 
before us it is the duty of the one 
who assaults it to show how it affects 
him in a different from what it 
that 
it is arbitrary and unreasonable and 


way 
does other automobile owners; 
is discriminatory as to classes and in 
dividuals. Appellees have failed com 
pletely to carry this burden. 
could 


They 
themselves all the 
trouble and expense of this lawsuit by 
complying with the plain provisions 
of the act.” 


have saved 


\ dissenting opinion, filed by Justice 
Drew Justice 


represented the “firm view 


and concurred in by 
Thomas, 
that the 
present 


invalid 


questioned statute in its 
unconstitutional and 
the due 


Fourteenth 


form is 
violates 
the 
Citing directly 
the 


because it 
process clause of 
\mendment 
from the trial 
approved this view 

“The that under the 
circumstances presented in this case, 


court, dissenters 


Court finds 
that although there is no proof or 
charge that the plaintiff is liable to 
anyone for damages in any amount 
on account of the operation of his 
automobile or by virtue of being the 
owner thereof, the defendant 
require the plaintiff to obtain 


must 
a re 
lease from the person alleged to be 
injured or must require the plaintiff 
to post a cash bond with him. Under 
the the Act, 


has no discretion 


terms of the defendant 
whatsoever, and 
could not, even if he wanted to, find 
such action is 


not under 


necessary 
The Act does 
appeal to the 
Court before the suspension of the 


these circumstances, 


not provide for any 


Automobile 


driver’s license neither does 
it afford a review by the Court of such 
action upon the part of the defendant 
[administrator of the Act]. So it is, 
under the terms of the Act, neither 
the Courts can give the plaintiff a 
day in Court nor can the defendant 
do other than revoke the driver’s 
and the automobile 
license tag to be taken up. 


license cause 
There 
fore, it clearly appears to this Court 
that under the terms of the Act the 
plaintiff is denied due process of law.” 
Larson et al. v. Warren etal. Florida 
Supreme Court. July 26, 1961. 23 
AUTOMOBILE Cases (2d) 1329, 


Other Insured— 
Driving With Permission 


The trial court ruled correctly that an 
attendant at a car-washing operation 
was driving the insured’s car with im- 
plied permission, and that, moreover, 
any policy exclusion. of coverage from 
such a ‘‘permittee’’ was invalid as 
being against public policy. California. 
This appeal was perfected by the 
defendant insurer from a declaratory 
judgment attributing primary negli 
gence to the insurer for injuries sus 
tained by a car-wash attendant 


trom 


the insured’s automobile, operated by 
another attendant. 
instituted by the insurer of the at 


The action was 


tendant operating the auto at the time 
of the injury, and the injured party 
cross-complained against his coworker, 
the car owner, and the insurers of both. 
\pril 11, 1957, the 
drove his car into the car-wash, where 
a chain hooked the front 
The insured alighted from 
the car, leaving the keys in the igni 
tion, paid the attendant and left the 
premises. At the end of the washing 


On insured 


was onto 


bumper. 


process, an attendant started the engine 
and the car into another car, 
injuring the attendant who was pol 


drov S 


ishing the other car. 
The car-owner’s insurer contended 
primarily that the attendant driving 
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the car was not doing so with the 
owner’s permission, so as to be covered 
by the omnibus provision of the policy. 
The injured party answered that the 
driver had the implied permission of 
the owner, evinced by the fact that 
the owner was familiar with the opera- 
tion, knew the car had to be driven 
off the washing line, and, with this 
knowledge, left the premises without 
speaking to anyone or giving any 
instructions about the driving of his 
automobile. The trial court found 
that the attendant was driving with 
the permission of the owner. 

As a further defense, the defendant 
averred that the attendant 
was specifically excluded from cover 


insurer 


age because the policy did not apply 
“(1) to any person or organization, 
or to any agent or employee thereof, 
operating an automobile sales agency, 
repair shop, service station, storage 
garage or public parking place, with 
respect to any accident arising out of 
the operation thereof.” It was the 
insurer's theory that the car-wash was 
in the nature of a service station or 
public parking place. The trial court 
ruled that a car-wash is not a service 
station or parking place. 

The California Supreme Court upheld 
both rulings, saying as to the second: 


“[I]t is unnecessary for us to decide 
whether the trial court correctly con- 
cluded that [the car-wash] was not 
included as within the above exempted 
establishments, since the application of 


the above exclusion would be 
trary to the public policy of this state 
as expressed in Vehicle Code, then 
section 415, [4] and interpreted in 
Wildman v. Government Employee's In 
surance Company, 48 Cal. 2d 31, 39. 
It was stated in Wildman that ‘for 
an insurer to issue a policy of in- 


con- 


surance which does not cover an ac- 
cident which occurs when a person, 
other than the [named] insured, is 
driving with the permission and con- 
sent of the [named] insured is a viola- 
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tion of the public policy of this state 
as set forth in sections 402 and 415 
of the Vehicle Code.’ ” 

\lthough the car-owner’s 
did not attack the trial 
clusion that its liability was primary, 
the present court affirmed that deci- 
sion as well as the others, and ad- 
judged that the liability of the actual 
operator's insurer was excess.—E.z- 
change Casualty & Surety Company 7 
Scott, Garmon, Standard Accident In 
Company et al. California 
Supreme Court. September 18, 1961. 
24 AUTOMOBILE Cases (2d) 92. 


insurer 
court’s con- 


surance 


Pedestrian Struck— 
Last Clear Chance 

It was error for the trial court not to 
instruct on the doctrine of the last clear 
chance when a pedestrian was struck 
while crossing a four-lane thoroughfare 
on a clear, dry day at an open stretch 
of the highway. Florida. 

\lthough there was no question 
but that both the plaintiff and de 
fendant were negligent at the time of 
the under litigation, the 
Florida Supreme Court took the case 
on certification “as one which passes 
upon a question of great public interest.” 

The plaintiff was attempting to 
cross a four-lane highway, near an inter 


accident 


section, when she was struck by an 
automobile operated by the defend- 
ant. The weather was clear and the 
visibility good; the defendant was 
going 30 miles per hour (in a 45 miles 
per-hour zone) on a_ straightaway 
section of road. The plaintiff had 
three of the four lanes and 
had almost gained the curbstone when 
she was struck by the right fender 
of the defendant’s car—although the 
latter testified that she first caught 
sight of the pedestrian only six feet 
from the left fender of her car. A 
witness who had been driving behind 
the defendant and in the inside lane 
testified that he had seen the plaintiff 
from several hundred feet away, had 


196] 


crossed 
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watched her cross his lane and pro- 
ceed into the path of the defendant’s 
vehicle. 

The district court of appeal decided 
that the litigants had been equally 
inattentive to the plaintiff’s peril and 
that their concurrent negligence pre 
cluded application of the doctrine of 
last clear chance. 

The supreme court did not 
The elements of the doctrine were set 
forth as enunciated by the district 
court of appeal in Parker v. Perfection 
Cooperative Dairies, 15 AutToMoBIL! 
Cases (2d) 364, 102 S. 2d 645: 

“(1) that the injured party 
already come into a position of peril; 
(2) that the injuring party 
thereafter becomes, or in the 
of ordinary prudence ought to 
become, aware not only of that fact, 
but also that the party in peril either 


agree. 


has 


then or 
exercise 


have 


reasonably cannot escape from it, or 
apparently will not avail himself of 
opportunities open to him for doing 
so; (3) that the injuring party subse- 
quently has the opportunity by the 
exercise of reasonable care to save the 
other from and (4) that he 
fails to exercise such care.” 


harm: 


The elements were present in the 
instant case: the plaintiff was in peril; 
a jury might have justifiably 
cluded that the defendant should have 
been aware of that peril, and should 
have been aware that the plaintiff 


con- 


was not undertaking an escape from 
the peril; and finally a jury might 
have justifiably concluded that the 
defendant had failed, with the last 
chance, to extricate the plaintiff from 
her peril by an exercise of ordinary 
care, The court elaborated : 

“The conclusion which we here reach 
is not to be construed as any endorse 
ment of the reckless type of conduct 
evidenced by the pedestrian in this 
case. We are here merely 
holding that there was a factual basis 
in the record from which a jury could 
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have concluded, under appropriate 
instruction, that the proximate cause 
was the failure of the driver of the 
automobile to exercise the care com 
mensurate with the situation.” 

The court warned that such an in 
struction not to be given pro 
forma but only when justified by the 
evidence. “This standard should be 
observed for the simple reason that 


was 


in giving this charge to the jury the 
trial judge is, in effect, isolating and 
pointing out in detail a peculiar aspect 
of the proximate cause in the case 
under consideration.” 

The present cause was remanded, 
all justices concurring.—James et al 
v. Keene et al. Florida Supreme Court. 
September 20, 1961. 24 AvuToMoBILI 
Cases (2d) 187. 
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Explosion Insurance— 
Audible Sound Sufficient Evidence 


Testimony by the insureds that they 
heard their furnace explode was suf- 
ficient, taken with other evidence, to 
make out a submissible case for re- 
covery under a policy of fire and ex- 
plosion insurance. Missouri. 

Suit was brought by the insured to 
recover for the loss of a furnace, which 
allegedly exploded, under policies is 
sued on his house against damage by 
fire or explosion. A trial court awarded 
the plaintiff judgments in damages, 
for vexatious delay and for attorneys’ 
The insurers appealed to the 
St. Louis Court of Appeals 


fees. 
present 

In 1954, the plaintiff had an oil- 
furnace installed on the 
insured premises. For some time there- 
after, he experienced trouble with the 
furnace until, in 1958, 


burning 


December of 
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shortly after the insured had turned 
on the heat, he heard an explosion 
“which sounded like a jet breaking 
the sound The plaintift’s 
wife described the noise as a “terrific 
which the house. The 
defendants admitted that a jury might 


barrier.” 


boom” shook 
infer that there had been an ignition 
of fuel accompanied by some force, 
but they contended that the damage 
to the furnace was caused by over 


heating, which in turn was the result 


of a nonoperating limit control and 
fan, and other causes related by de- 
fense witnesses. After hearing the 
explosion, the insured ran into the 
house and found smoke, soot and dirt 
throughout. An agent of one of the 
defendant insurers, summoned to the 
looked at the furnace and, 
the plaintiff testified, said that he should 
tear it out wasn't any 
\ heating expert consulted by 
the plaintiff told him after the explo 
sion that 


scene, 


because “‘it 


good.” 


the furnace was worthless. 
Another furnace was eventually in- 
stalled. 


The evidence showed that prior to 
the instant explosion the plaintiff had 
had trouble with the furnace. About 
three the fall of 1958 the 
plaintiff had had occasion to call in 
an expert to look at the furnace. On 
one of those visits, the expert found a 
four-inch hole in the side of the dome 
of the furnace, which was later welded 
closed. The witnesses 
testified that the plaintiff had said 
nothing to them about an explosion 
and 


times in 


defendants’ 


spoke only of smoke damage. 
They found no damage to the furnace 
except a hole 
welded 


different from the spot 
before—which, they urged, 
was caused by excessive heat, a con 
dition caused by the failure of a cold 
air intake to function properly. The 
defendants thus contended that, by 
the evidence, the damage could have 
arisen from two causes, explosion and 
overheating, and that the plaintiff had 


not adduced substantial evidence that 
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the 
the other. 


the rather than 
Of this, the court declared: 
“No one will dispute the existence of 
this rule of law. 


one Was cause 


However, in apply 
ing it defendants rely on their evi 
dence which was to the effect that the 
resulted from 
and not from explosion. 


damage overheating 


“Defendants choose to ignore the 
rule that we view the evidence in the 
light most favorable to plaintiff and 
that we accord him the benefit of all 
favorable inferences that reasonably 
arise from all the evidence and 
we will 


defendants’ evi 


dence if it does not aid plaintiff.” 


disregard 


Acting accordingly, the court ruled 
that the jury was well entitled to 
find, as it did, that the furnace ex 
ploded and its loss was covered under 
the insurers’ policies—Rohlfing  v. 
State Farm Fire & Causualty Company 
Missouri, St. Louis Court of 
Appeals, September 19, 1961. 10 Fire 
AND CasvuaLty CAseEs 1080. 


oa ] 
et di, 


Jewelry Acquired by Fraud— 
No ‘‘Entrustment’’ Exclusion 


A jewelry wholesaler who was the 
victim of fraud was held not to have 
“‘entrusted’’ the lost goods to the re- 
ceiver, who represented himself to be 
the agent of one of the insured’s re- 
tail customers, and was therefore en- 
titled to coverage from the defendant 
insurer. California. 


The plaintiff, who was in the busi 
ess of supplying jew elry to retailers, 
received a call from a person identify 
ing himself as an employee of one 
such retail customers. The plaintiff 
knew the man who the caller repre 
sented himself to be and thought that 
he recognized the voice to be that of 
the real employee. He was mistaken. 
The confidence man told the jeweler 
that he needed some three-carat dia- 
mond pieces on memorandum (pur 
chase subject to the retailer’s approval ) 
and that he would 


send a relative 
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around to pick them up. The jeweler 
delivered about $8,000 worth of jewelry 
into this man’s hands, and that is the 


loss under litigation here. 


The policy issued by the defendant 
insured the plaintiff against 


Qi loss of 


the jewelry from any cause except 
“ll]oss, damage, or expense caused 
by or resulting from sabotage, theft, 
conversion or other act of omission of 
a dishonest character (1) on the part 
of the Assured or his or 
ployees or (2 


their em 
) on the part of any per 
whom the 


son to property 


insured may be delivered or entrusted 


hereby 


by whomsoever for any purpose what- 
The 
payment of the claim on the 
that the insured had “entrusted” the 
lost jewelry to the thief. The trial 
court found in the defendant’s favor, 


soever. insurer denied 


basis 


and the appeal was carried to the 


supreme c vurt. 


Reiterating the rule of construing 
ambiguities against the insurer, the 
supreme court acknowledged that a 
conversion of the diamonds had been 
effected by the thief. On this ground, 
the plaintiff argued that it could no 
said that he had delivered or 
entrusted the goods when he handed 


more be 


them to the impersonator voluntarily 
than if he had done so at the point of 
a gun, The court was impressed with 
with the lan 
Torts 
“consent” : 


this theory, as it was 
of the 


distinguishing 


Restatement of 


guage 


“assent” and 


“One who by fraudulent representa 
tions induces another to surrender the 
possession of a chattel to him has dis 
chattel. 
Assent to the actor's taking posses 


possessed the other of the 


sion of the chattel given under such 


circumstances is ineffectual to consti 


tute a consent to the taking. 
To this the court add: 
“Concededly insurance policies may 
be so written as to exclude from cov 
erage a loss occurring by reason of a 
fraudulent trick, 


scheme, device or 
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false pretense; and as the cases cited 
by defendant demonstrate, an exclu- 
sion so expressed will be sustained. 

But in the such 
express language as an exception to 


absence of 
coverage, the exclusion 
engrafted into the parties’ contract 
under the settled rules applying to 


may not be 


the construction of insurance policies.” 


Judgment for the defendant was 
reversed.—Freedman v. Queen Insur 
ance Company of America. California 
Supreme Court. August 7, 1961. 10 
irE AND CasuaLty Cases 1010. 


Pro Rata Clauses— 
Excess Payment Unrecoverable 


Payment in excess of the pro rata share 
ascribed to the plaintiff insurer could 
not be recovered from the coinsurer, 
the court holding that the excess pay- 
ment was voluntary and contribution 
could not be exacted. South Dakota. 


Both the plaintiff and the defendant 
were insurers of a mobile home and 
its contents, destroyed by fire. The 
plaintiff company executed a settle- 
ment with the insured, adjusting the 
$4,000 for the home and 
$3,197.49 for its The de- 
fendant, for circumstances peculiar to 
the case, denied that the home was a 
“structure” under its terms and de 
nied Nonetheless, the de 
fendant tendered the sum of $981.75 


losses at 


contents. 


coverage. 


to the insured for the loss of personal 
property. The plaintiff paid the bal- 
ance, $6,215.74. 


pro rata clauses in their policies. 


Both insurers carried 


The trial court ruled that the dam 
aged mobile home was a “structure” 
by the terms of both policies, and that 
the personal property contained in the 
home was covered by the policies. 
The court entered judgment against 
the defendant for its proportionate 
share of the loss, 

On appeal, the defendant contended 
that (1) when the plaintiff paid more 
than its pro rata share the excess pay- 
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ment was voluntary and no right of 
and (2) that the 
plaintiff could not recover, even in 
the absence of the pro rata 
for the that the 

properties were not within the cov 


contributon exists; 


clauses, 
reason damaged 


erage of the defendant’s policy. 

The standard form for the 
contained this clause, as required by 
law: This Com 
pany shall not be liable for a greater 
proportion of any loss than the amount 


state 


“Pro rata liability. 


hereby insured shall bear to the whole 
insurance covering the property against 
the peril involved, whether collectible 
or not.” 


The thought it settled 
that no right of contribution existed 


court well 
among insurers whose policies included 
the pro rata clause. The principle, as 
29 Am 


ance,” Sec. 1717, provides that, among 


propounded in Jur., “Insur 


such insurers, “none of them has any 
right to contribution from the others, 
the the 
loss by any of them discharge the lia 


nor will payment of whole 
bility of the others, for in such a case 
the contracts are independent of each 
other; nor will the payment by one 
insurer of more than his share of a 
loss, and his assignment of his right 
to contribution, create any cause of 
action in favor of his assignee.” 

The plaintiff company urged that 
the question of whether or not it had 
made payment beyond its obligation 
voluntarily was not submitted at trial 
and was not properly raised on appeal. 
The court rejoined that when it ap 
pears from the facts that a plaintiff 
does not have a cause of action, as in 
the present case, the question thus 
raised on appeal is decisive of the 
entire controversy and the court may 
rule regardless of questions entertained 
at trial. 
Company v. St 
Insurance Company 


American Reliable Insurance 
Paul Fire & Marine 
South Dakota Su 
1961. 10 
AND CASUALTY CASsEs 1064. 


preme Court. 


FIRE 
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Water Seepage Damages— 
“Accident” Limit Construed 


The damage done to several floors of 
a tenement building from a_ single 
faucet’s being left open gave rise to 
multiple ‘“‘accidents,’’ and the single 
accident limitation in the tenant's liabil- 
ity policy did not apply. New York. 
Several of the plaintiff’s cotenants 
suffered water damage when a faucet 
in his sixth-floor apartment was left 
open weekend. The 
continued for an extended period of 
time and eventually reached the lowest 
floors. The tenant’s insurer, the de 
fendant here, denied coverage on its 


over a seepage 


general hability policy by an exclu 
sion from damage due to the overflow 
from 
premises owned by or rented to the 
named insured,’ and impairs or de 


of water if it occurs “on or 


stroys “buildings or property therein.” 
The insurer the 
claims against its insured, who settled 


refused to defend 
them before the present action, on the 
that 


respect 


ground 
with 


liability was excluded 
to the 
because they were tenants of the same 
premises. The present New York Su 
preme Court, New York County, could 
not approve this “exceedingly narrow” 


insured’s cotenants 


construction. 

It was further asserted, however, 
that there 
was limited by the contract to $5,000 
for “each accident” and $25,000 for 


even if was coverage, it 


‘aggregate operations.” 
argued that the 
single accident, or if several, that its 
liability could not exceed $25,000 
The court, considering a motion for 


The defense 


case was one otf a 


judgment by the insured, 
looked to the New York Court of 
\ppeals, which, in what it denomi 


summary 


nated a case of first impression, re 
jected the notion that a single accident 
is caused by one negligent act or 
omission, or that each person who has 
suffered a loss has suffered an acci 
dent. Instead the court of appeals 
adopted the approach that an “acci 
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unfortunate 
without 
expectation, 


dent” is “an event of an 
character that 
one’s foresight or 
This approach of determining simp sly 
whether there unfortunate 
event or occurrence 


takes place 


Was one 
eeems.«. « «OO 
be most practical of the three methods 
of construction which have been ad 
vanced because 


with what the 


it corresp¢ ynds 
person antici 
and 


average 


pates when he buys insurance 
reads the ‘accident’ 
policy.” (Johnson v 


Company of 
rd 222 


aae.) 


limitation in the 
Indemnity Insur 
ance North America, 7 
Pa 

Guided by 
the present 


decision, 
that 
‘ ; : ° J eta . “ 

|w]hile the single act of turning on 
of the faucet might 
proximate cause of all the 
fact that it 
considerable period over a week end, 


this touchstone 
court concluded 
have been the 
resultant 
injuries, the was on for 
causing first flooding, then seepage at 


separate intervals as it went from 
floor to floor. 
level of the 


series of occurrences beyot 


doing damage at each 


building, indicates that a 


id foresight 
and expectation took place.” 


Finally adjudicating the propriety 


of the damages prayed, the cost of 


settlements and attorneys’ fees, the 


court ruled again in the plaintiff’s 


favor: 


“Defendant's abdication of its duty to 


defend put plaintiff in a position where 
it had to 
settlements or face the possibility of 


choose between amicable 


larger judgment. It does not appear 
that such settlements were unreason 
able or exorbitant.” 


Having breached its duty to de 
obligated to 
pay the expenditures re 
quired to the insured 
Allied Grand Doll Manufacturing Com- 
pany, Inc. v. Globe Indemnity Company 
New York Supreme Court, New York 
County. May 8, 1961. 10 Tire anp 
CASUALTY CASEs 1086. 


fend, the insurer was 
reasonable 


indemnify 


Life, Health—Accident 


LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH | 
LIFE INSURANCE REPORTS | 


Term Insurance Noncancellable— 
Court Orders Reinstatement 


A policy of term health and accident 
insurance carrying a noncancellable en- 
dorsement could not be terminated. 
The noncancellable provisions were not 
only ambiguous but conflicting when 
read in the context of the company’s 
option to accept or reject a tendered 
premium. Montana. 


lant 
upon the 


Che defen insurance 
called Montana Su 
preme Court to reverse the trial order 
that its policy with the 
reinstated. The issued in 
Meagher Montana, in 1926, 
carried an endorsement printed in bold 
and attached to the 
which read in part: “The 


company 
here 


plaintiff be 
policy, 
County, 
face second page 
\ssociation 
cannot cancel this policy during any 
period for 
been paid. 


which the premium has 


“It is further understood and agreed 
that this policy cannot be 
by the 


cancelled 
\ssociation during any period 
of the 


of disability Insured.” 


On page four of the policy, under 
‘Additional Provisions,” 
lated that “|t]he acceptance of any 
premium on this policy shall be op 
tional with the 


it was stipu 


Ass« ciate yn, and sh« yuld 


the premium provided for herein be 
meet the requirements 
of this policy, the 


call for the 


insufficient to 
\ssociation may 
as required.” 
November of 1957, the 
insured mailed the premium for 1958 
to the defendant; it was returned 
with a letter advising the insured that 
the company 


difference 


Prior to 


declined to renew the 
policy at the end of the current pre- 
mium period. The trial court ordered 
the company to reinstate the insur 
long as the 


paid. 
797 


maintain it 
premiums 


ance and 


annual were timely 





The court affirmed this 
ruling, viewing the question as one 
of ambiguity. Taking the whole policy 
as the context, the court found the 
noneancellable clause irreconcilable 


supreme 


with the “Additional Provisions” giv 

the company the option of accept 
ing or declining the premium. Of the 
latter, the court said: 


“In our judgment this sentence is 
not consistent with the more boldly 
printed portions of the policy [non 
cancellable endorsement] previously 
noted. 
conflicting. 


It is not only ambiguous but 
the 
43, and continued to 


Here appellant in 


sured a man of 
take his premiums for said insurance 
for a period of 31 years during which 
time he had no reason to believe that 
have a_noncancellable 


he did not 


p< icv.” 


To read the optional acceptance of 
premiums into the noncancellable en 
dorsement would, in the mind of the 
forfeiture clause, 


court, “make it a 


and forfeitures in an insurance con 
tract are disfavored by the law.” With 
these observations, the court affirmed 
the order reinstating the plaintift’s 
health 
tingent only on the timely tender of 
premiums.—Holmstrom v. Mutual Ben 
fit Health & Accident 
Montana Supreme Court. September 
18, 1961. 5 Lire Cases (2d) 244. 


accident and insurance con 


4 lssociati hl 


Pre-Existing Ailment— 
Death Not Accidental 


Uncontradicted evidence that the in- 
sured would not have died from injuries 
incurred in an automobile crash but for 
a pre-existing disorder in an abdominal 
artery precluded recovery of double 
indemnity benefits. Oklahoma. 


The insured was driving a pickup 


truck along the highway when his 


and he sustained 
In spite of the in 
juries, the man went 
not hospitalized until two days had 


798 


vehicle struck 


personal injuries. 


Was 


home and was 


He died about a month later 
The defendant insurer paid the face 
amount of the insured’s life policy but 
denied double 
dental death. 


passed. 


indemnity for acct 

The examining physician testified 
that when he the 
he found indications of a lung infec 
tion and had the patient hospitalized. 


first saw insured 


Five days thereafter, the insured was 
home. No 


The hospital 


released and sent doctor 


examined him again. 
examinations showed a fractured rib 
in the right lower chest and marked 
tenderness in the wall. 
\fter the insured’s death an autopsy 
that the had suf 
fered from an aneurysm or dilated 
blood the which 
had ruptured, causing his death. Mas 
sive hemorrhage the ruptured 
vessel actually brought about death 
blood. 


abdominal 


revealed decedent 


vessel in abdomen 


from 


from loss of 


Reviewing the case on appeal by 
the the Okla 
homa best im 


plaintiff beneficiary, 


Supreme Court was 


pressed by uncontradicted testimony 
of the pathologist that the decedent’s 
aneurysm had existed long prior to 
the accident and that, while the a 
cident may have hastened the bursting 
the 


from 


insured 
the 


swollen 
not 
injuries but for his internal disorder. 


of the artery, 


would have died auto 


The court could not rule, in the face 


of this evidence, that the plaintiff had 


carried the burden of proving that 
the insured died from injuries sus 
causes 


tained independently of all 


other than the external, violent and 


accidental one. 
There was no error in the directed 


verdict for the defendant at trial. 

Justices Jackson and Irwin concur 
red in the result only, with Chief Justice 
Williams dissenting —Hume v. Stand 
ard Life & Accident Insurance Com- 
pany. Oklahoma Supreme Court. Octo 


1961. 5 Lire (2d) 249. 
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Somers and Somers 


Doctors, Patients, and Health Insur 
ance. Herman M. Somers and Anne 
R. Somers. The 
tion, Washington, D. C 


pages. $7.50. 


Brookings Institu 


1961. 


576 


Reviewed by DUNCAN M. MaciNTYRE, 
Professor of Industrial and Labor Relations, 
New York State School of Industrial and 
Labor Relations, Cornell University. 


debated 
than 


Few domestic issues are 


and less light 


the cost and adequacy of health care, 


with more heat 
the control of rising health costs and 
proper 
sureds, employers, labor unions and 


their allocation among. in 


government. As is usually the case 
with complex problems, various inter 
est groups offer a variety of remedies, 
them badly 


Insurance companies and Blue Cross 


most of oversimplified. 


plans, labor unions and organized 
physicians, legislative committees and 
group practice prepayment plans, em 
ployers and medical economists have 
hastened to 
for health 
simple solutions will find little com 
Mrs. Somers’ 


It is in calm diagnosis and 
Ss 


offer various panaceas 


care’s ills. Those seeking 


fort in Professor and 
new book. 
judicious prescription of moderate, 
that the 
have rendered their greatest service. 
They have written an 


book, carefully organized, full of dis 
a SS 


sensible remedies authors 


outstanding 


passionate analysis, exhaustively docu 
mented and, unlike so many health 


Books and Articles 


care treatises, one written in sprightly, 
\ igorous prose. 

\ few of the Somers’ 
seem questionable. In 


judgments 
their discus 


sion of employee benefit programs 
(Chapter 12) the statement is made 
that “management has generally tried 
to maintain a neutral position with 


respect to controversial is 


the many 
24r). 


sues” (p. The reviewer agrees 


that many employers have “preferred 
to purchase the more conservative 
types [of benefit program],” includ 
ing cash-indemnity insurance, but to 
classify such purchases as a form 
of neutrality seems unwarranted; the 
insurance-prepayment battle lines now 
are too sharply drawn for that. The 
writers also seem to have been strongly 
influenced by their observation of the 
New York City and California health 
insurance markets. ‘‘The merger move 
smaller 
have 
“considerable progress” on the 


Coast 


ment—the amalgamation of 
plans into larger units—" may 
made 


West 


bargaining is the rule rather than the 


(where multi-employer 


exception) and in the larger Eastern 
cities, but to that “multi 
employer plans are thus be 
coming the rule rather than the 
exception” and to include “multi-union 
plans” (p. 239) in the same statement 


( onclude 


variance with the known facts. 


To :maintain (pp. 405-406) that 
“The apparent triumph of experience 


is at 


rating over community rating... has 


probably made it impossible for mil 
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lions of high cost risks to purchase 
insurance without some form of gov 
ernmental assistance” is to maintain 
too Not ! 


much. he state 
ment confuse experience rating with 


only does t 
concepts of “equity” (which, in insur 
ance law, means rates reflecting loss 
expectancy) but it lumps experience 
rating (which applies only to groups) 
with individual and health 
insurance, a line of insurance separate 
from and unsubsidized by group acci- 
dent and health insurance. It also im 
plies that, absent competition and the 


accident 


use of experience rating by private 
insurers, community rate Blue Cross, 
Blue Shield other prepayment 


plans could have enrolled “high-cost 


and 


risks” by spreading costs “easily and 
painlessly throughout the consuming 
public.” This is a highly questionable 


implication, as community plan en 


rollment figures and Chapter 21 of 


the Somers’ book well show. 
valid. 


Other also 


For example, the inclusion of a chap- 


comments seem 
ter or a section dealing with govern 
mental health insurance abroad and 
the British National Health 
probably would have given the au 


Service 


thors’ conclusions (particularly Chapter 
25, Critical Areas for Policy Decisions) 
more perspective. But such criticisms 
are minor and do not detract seriously 
from the over-all excellence of their 
work. This reviewer, for one, is con- 
vinced that Professor and Mrs. Somers 
have written a superb book about 
health insurance and prepayment prob 
lems and issues. There is little ques 
tion that it will remain the best work 
on U.S. health insurance for a decade 


to come, 


QO 


STATEMENT REQUIRED BY THE r Ot} 
AUGUST 24, 1912, AS AMENDED BY THI 
ACTS OF MARCH 3, 1933, JULY 2, 1946 AND 
JUNE 11, 1960 (74 ST 208 SHOWING 
rH OWNERSHIP, MANAGEMENT, AND 
CIRCULATION OF 


INSURANCE LAW 


Illinois, for 


ed monthly 


JOURNAL pub 
October 1, 1961 


at Chicago, 


The names and addresses of the publish 
r, managing editor, and bijsiness managers are 


Commerce Clearing House, Inc., Cl 


stewart ( Hlinoi 


more of 
corpotfa 

ndividual 
artnership 

address 

idual member, must 
House, Inc., Chi 
Wilming 


Comp any, 


Svstet 
rrust 

The Corporation 

ity, New Jersey: 

y, (N Y.), New 
Company New York. 


Tribute Garden, Inc., 


Millbrook, New 
Millbrook, New 
River, New Jersey; 
Village, New York; 
under the will of 
New York 

3. The known bondholders, mortgagees, and other 
security holders owning or holding 1 percent or more 
of total amount of bonds, motgages, or other secu 
rities are (If there are none, so state.) None 

+. Paragraphs 2 and 3 include, in cases where 
security holder appears upon the 
trustee or in any other 


name of the person or cor 


York; 
York; 


Sertha 


Margaret 
Justus L 


Thorne Parshall, 
Schlichting, Toms 
Palmer Thorne, Bedford 
George T. Whalen, as Trustee 
Oakleigl rhorne, Millbrook, 


the stocl r ofr 
hooks of the company as 
fiduciary relation, the 
poration for whom such trustee $ ting; also the 
statements in the two paragraphs show the afhant’s 
full knowledg« ind belief a to the circumstances 
ind = conditions under stockholders and 
rity holders who do not appear upon the 
trustees, hold stock and securities in 
that of a bona fide owner 

ot cop of each issue 
distributed, through the 

bscribe during the 


which secu 
books of 


the company as 


¢ howr ibove was 
(This informatic i ‘ the act of June 11, 
19¢ ‘ ve included i al t ments regardless of 
frequency of i 
L. Stewart 
(Signature of editor, publisher, 
business manager, or owner) 


ubscribed befor me this 29th day 


Seymour Matin 


(My commission expires March 10, 1964) 
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SOME RECENT DEVELOPMENTS relating to 
demands for appraisal under the standard 
fire insurance policy will come under discus- 
sion in a future issue. The article explores 
the implications of the 1953 Ohio decision 
which held that an insured is entitled to an 
appraisal even when the insurer refuses to 
participate, since the refusal of the insurer 
erehsleneetent to select an appraiser is tantamount to a dis- 


SOOO) 
* 
eX > te?,*, 


oeeegee tats agreement over the appointment of an umpire. 


NSURANCE AND THE ANTITRUST LAWS 
constitute the subject of a scheduled treatise, 
particularly with regard to the conflicts that 
have arisen between the philosophy of state 
regulation and the objectives of the antitrust 
laws, such conflicts representing a threat to 


a 


Mgtend 
I 


FIRST CLASS 


the free enterprise system and public security, 
in the mind of the author. The continued regu- 
lation of insurance by the states presents cer- 
tain inherent and unresolved problems, the 
author charges, of the utmost consequence to 
our economic welfare. 


Miuuitary EXCLUSION CLAUSES are exam- 

ined in an article to appear soon. Very often 

these clauses will be so worded as to deny 

recovery for death in the military from non- 

military causes, and it is the author's thesis 

that the insurer cannot justify a refusal to ac- 

¢ cept the nonmilitary risk—as readily calculable 

sete and insurable as when the insured is a civilian. 
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1962 U. S. MASTE 


“Americas Number 0: 


® Reflects All New 1961 Federal Tax Lav 


Anyone who needs a handy desk or t 


reference will welcome this brand-new 


Not only does the MASTER TAX 
affecting business or personal income ta 
against overpayments and costly mistake: 
you have clear-cut examples—based on ty 
the explanations. Moreover, the GUIDE 
tion of 1961 income tax returns to be filed 


federal tax problems all through the mor 


Based on the Internal Revenue Co 
Regulations, controlling Court and Tax 
MASTER TAX GUIDE is a compact sc 


mediately useful in working out sound a1 


Leading the field, the GUIDE is the 


highly polished product of more than 


forty years’ experience in federal tax re 
porting. Completely dependable, it’s pro- 
duced by the seasoned CCH editorial 
staff which makes CCH publications the 


standard for measurement. 


As a convenient desk tool . . . it can’t 
be beat. So don't let tax “puzzlers” beat 
you, when you can have 464 pages of top- 
Hight tax help for only $3 a copy. Fill in 
and Mail the attached Order Card 
TODAY! Yours will be one of the 
first-press copies—for that wanted “head 


start” on year-end tax planning. 





the All New 


ER TAX GUIDE 


One Tax Book” 


Law Changes from Cover to Cover 


or brief-case tax aid for quick, ready 


ew CCH publication. 


AX GUIDE explain the basic rules 
e tax questions, it also protects you 
akes in year-end tax planning. Here 
n typical tax situations—to illustrate 
DE is eager to assist in the prepara 
iled in 1962 and in handling everyday 
months ahead. 


Code—as amended through 1961- 


lax Court decisions, the 1962 U. S. 
st source of tax facts and figures im 


id answers to tax problems 


Features You'll Like 





